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WHAT ARE NAVIGABLE WATERS? © 


— 


The subject of navigable waters has been 
one of the great controversial questions of the 
law, and our honored contemporary, ‘‘Case 
and Comment,’’ therefore, may possibly be 
pardoned the gross error committed in the 
publication of a recent editorial, entitled ‘A 
Misleading Opinion,’’ in which a quotation 
from the decision of the United States 
Supreme Court in the case of Illinois Cen- 
tral R. R.v. Illinois, 146 U. §.887, is severley 
condemned as tending ‘‘to confuse the law on 
the subject of navigable waters,’’ contra- 
dicting ‘‘the doctrine of an earlier decision 
of the same court,’’ and misstating ‘‘the fun- 
damental rule of the common law on the sub- 
ject.”’ Truly a most formidable and serious 
indictment against the highest court in the 
land. 

The language of the supreme court which 
provoked our contemporary’s criticism, is as 
follows: ‘‘By the common law the doctrine 
of the dominion over and ownership by the 
crown of lands within the realm under tide 
waters is not founded upon the existence of 
the tide over the lands, but upon the fact that 
the waters are navigable, tide waters and 
navigable waters, as already said, being used 
as synonymous terms in England.’’ The 
court added: ‘The doctrine is founded up- 
on the necessity of preserving to the public 
the use of navigable waters from private in- 
terruption and encroachment, a reason as ap- 
plicable to navigable fresh waters as to waters 
moved by the tide.’’ ‘‘The contradiction of 
this declaration’? says our contemporary, 
‘‘and that of the court in Jones v. Soulard, 24 
How. 41, 16 L. Ed. 604, is unmistakable. 
In that case, which involved a question of 
title to land under the Mississippi, the sourt 
said: ‘Many authorities resting on adjudged 
cases have been adduced tous . . . to 
show that from the days of Sir Matthew Hale 
to the present time all grants of land bounded 
by fresh-water rivers, where the éxpressions 
designating the water line are general, confer 
the proprietorship on the grantee to the mid- 
dle of the thread of the stream;’ and added: 





‘We think this, as a general rule, too well 
settled as apart of the American and English 
law of real property to be open to discussion ; 
and the inquiry here is, whether the rule ap- 
plies to so great and public a water course as 
the Mississippi is at the city of St. Louis.’ 
The conclusion was that the size of the river 
did not alter the rule, or permit the applica- 
tion of the doctrine by which grants of land 
are bounded by ordinary high-water mark ‘on 
rivers where the tide ebbs and flows.’ We 
have, therefore, in the case of Jones v. Sou- 
lard, an express and clear declaration of the 
common-law right of private ownership to the 
bed of a great navigable river such as the 
Mississippi at St. Louis, while in the later 
case we have an equally express declaration ’ 
that by the common law the doctrine of the 
crown dominion and ownership over lands un- 
der navigable waters applies to ‘navigable 
fresh waters as much as to waters moved by 
the tide. It is true that in the later case the 
question to be decided was with respect to 
land under one of the Great Lakes; but’ that 
the court intended its language as to navig- 
able fresh waters tobe as broad as the words — 
it used is clear from its argument from the 
navigability and commercial importance of 
our great rivers.’’ , 

The Central Law Journal a few years ago 
had occasion to consider the question of navig- 
able waters in all of its phases. 53 Cent. L. J. 
349: We shall undertake at this time to 
abridge and emphasize here what we said at 
that time. 

We believe that while the United States 
Supreme Court in: the case mentioned may 
have been a little inaccurate in some of the 
language used, our contemporary is equally 
unfortunate in endeavoring to clear up the: 
matter.’ The general rule of law on this ques- 
tion is that navigable waters belong to the” 
crown or state while non-navigable waters are 
the property of adjoining owners: But what 
is the test of navigability? In England orig- 
inally, only’ such streams were considered 
navigable in which the tide ebbed and flowed. 
Over such waters the king or the state had 
absolute sovereignty and the title to the bed 
and shores up to the high-water mark was in 
the king. Later a distinction began to* be 
recognized between waters navigable in law, 
which referred only to tidal waters and waters 
navigable in fact, which referred to bodies or 
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streams of fresh water which were actually 
capable of navigation, whether the tide ebbed 
or flowed in them or not. Over such waters 
the state or public were said to have on case- 
ment or right of highway by prescription. 
Williams v. Wilcox, 8 Ad. & El. 314, 333; 
Woolrych on Waters, 31. The latter author- 
ity says: ‘‘Waters flowing inland, wherethe 
public have been used to exercise a free right 
of passage from time whereof the memory of 
man is not to the contrary, or by virtue of 
legislative enactments, are public navigable 
rivers.’’ Navigability in this last sense had 
reference only to the use of the stream as a 
public highway,—the ownership of the bed 
and all other proprietary rights were resident 
in the adjoining owners. Lord Denman ex- 
pressed in this rule succinctly in Williams v. 
Wilcox, supra: ‘‘It is clear that the chan- 
nels of public navigable rivers were always 
highways ; up to the point reached by the flow 
of the tide the soil was in the crown, and, 
above that point, in the owners of the adjacent 
lands. In either case, the right of the sub- 
ject to pass up and down was complete.’’ 

This is the state of the law on this subject 
as it exists to-day in England. It is also the 
rule adopted by many of the states of the 
American union, especially the smaller states 
of the east. Norway Plains Co. v. Bradley, 
52 N. H. 86; Fletcher v. Phelps, 28 Vt. 257, 
262; Holden v. Manufacturing Co., 65 Me. 
215; Commonwealth v. Vincent, 108 Mass. 
441, 447; Welles v. Bailey, 55 Conn. 292; 
Cobb v. Davenport, 32 N. J. L. 369; Good- 
sell v. Lawson, 42 Md. 348 ; Chenango Bridge 
Co. v. Paige, 83 N. Y. 178; Kaskaskia Com- 
tmaons v. McClure, 167 Ill. 23; Williamson v. 
Haskell, 50 Mich. 364; Lake Shore R. R. Co. 
v. Platt, 53 Ohio St. 254; Allen v. Weber, 80 
Wis. 531. It might be stated, however, that 
one requirement of the common-law right of 
navigation over inland waters, 7. e., that it 
must be required by long user or prescription, 
has, for obvious reasons, been disregarded by 
courts in these states in applying the same 

._Tule in this country. In all these states the 
owners of lands situated on the banks of nav- 
igable streams owned the river-beds, subject 
to the public right of navigation. 

In nearly all the other states of the union, 
where this question has been decided, the 
common-law rule has been rejected, and all 
navigable waters, i. e., those waters which 





are navigable in fact or which do or which — 


may afford a channel for commerce,— 
belong to the state in fee, the rights of 
riparian owners extending only to the low 
water mark. Allegheny City v. Moorehead, 
80 Pa. St. 118; State v. Tomlinson, 77 N. 
Car. 58; In re Garnett, 141 U. S. 1; McManns 
v. Carmichael, 83 Iowa, 1; Webb v. Demo- 
polis, 95 Ala. 116; Hahn v. Dawson, 134 Mo. 
581; Gilbert v. Emerson, 55 Minn. 254; St. 
Louis Ry. Co. v. Ramsey, 53 Ark. 314; Weise 
v. Iron Co., 13 Oreg. 496; Shoemaker v. 
Hatch, 13 Nev. 261; Wood v. Fowler, 26 
Kan. 682; Bucki v. Cone, 25 Fla. 1; Heck- 
man v. Smett, 99 Cal. 303, 32 Cent. L. J. 
284, 297. 

But whether we embrace within the legal 
meaning of the term ‘‘navigability’’ the pro- 
prietary right of the government in the bed 
of the streams as well as the right of easement 
to the use of the stream as a public highway, 
or only the latter signification, the test of the 
navigability is the same in one case as in the 
other. The ebb and flow of the tide is ab- 
solutely no test at all of the 
bility of waters in this 
any phase of the  question,—the 
final and conclusive test in all such 
cases is whether the stream is navigable 
in fact. This last question is sometimes 
one of great difficulty and can most satisfac- 
torily be answered by a review of the de- 
cided cases. The general rule on this sub- 
ject was very accurately laid down by 
Justice Field in the case of The Daniel 
Ball, 10 Wall. (U. S.) 557, 563, where he 
states: ‘‘Those rivers must be regarded as 
public navigable rivers in law which are nav- 
igable in fact. And they are navigable in 
fact when they are used, or are susceptible of 
being used, in their ordinary condition, as 
highways for commerce, over which trade and 
travel are or may be conducted in the cus- 
tomary modes of trade and travel on water.’’ 


country under 








NOTES OF IMPORTANT DECISIONS. 


FRAUD—LIABILITY FOR THE EXPRESSION OF 
OPINION AS TO THE FINANCIAL RESPONSIBILITY 
oF ANOTHER.—The recent English case of Worth- 
ington & Co. v. Pakeman, shows the trouble which 
may arise when gratuitous advices as to the finan- 
cial condition of another happens to lead to an un- 
fortunate result, while at the same time it estab- 
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lishes very conclusively that good faith is gener- 
ally a defense. 

The action was brought—according to the re- 
port in the Times of the 20th of March last—by 
Worthington & Co. (Limited), brewers, of Bur- 
ton, to recover damages from a solicitor for al- 
lege dfraudulent misrepresentations. The defend- 
ant had acted as solicitor for the Grape Vinegar 
Co. (Limited), a company to which the plantiffs 
had supplied beer. The plaintiffs had allowed the 
company a short period of credit, and in April, 
1900, a sum of about £600 was due to be paid. 
The company applied for an extension of the 
credit, and the plaintiffs, before acceding to their 
request, made inquiries from the defendant as to 
their financial position. In answer to the inquir- 
ies the defendant wrote « letter in which he said: 
“T write to say that, in my opinion, you need 
have no hesitation in giving the proposed credit 
to the Grape Vinegar Co. (Limited). The com- 
pany is supported by influential clients of minein 
the persons of Mr. Henry W. Pelham-Clinton and 
Mr. Corbet Edwards (son of Sir Bevan Edwards, 
Bart.), and I feel sure that these gentlemen would 
not be connected with a company except under 
such circumstances that the creditors are quite 
secure.”’ The plaintiffs accordingly gave the ex- 
tended credit and also supplied the company with 
further goods to the amount of £772. Payment, 
however, was not forthcoming, and ultimately a 
winding-up order was made against the company, 
which then owed the plaintiffs nearly £1,400 and 
had no assets. It ayMears that at the date of the 
above letter Mr. H. W. Pelham-Clinton and Mr. 
Corbet Edwards, who were both directors of the 
company, had made advances to it of £500 and 
£2,000 respectively, and that debentures had been 
issued to them to secure these sums. The beer 
was required by the company for the purpose of 
bottling under a new process, and the company 
really depended upon the success of this process. 
The process, however, was a failure. Under the 
above circumstances the plaintiffs launched their 
action for fraudulent misrepresentation, and at 
the trial before the Lord Chief Justice and a special 
jury the jury found a verdict for the plaintiffs for 
£600. The court of appeal reversed the judg- 
ment of the lower court and entered judgment 
for defendant. 

The only circumstances which seem to have 
been suggested as establishing the case of fraud 
were the issue of the debentures to Mr. Pelham- 
Clinton and Mr. Edwards, and the omission to 
inform the plaintiffs of this issue. But this was 
evidently a very slight foundation on which to 
base so serious acharge. The fact that persons 
interested in a company take debentures as secur- 
ity for advances does not necessarily conflict with 
an intention to see outside creditors paid. The 
Master of the Rolls summed up the.matter by 
saying: ‘‘He [the defendant] gives his opinion, 
and he gives his reasons for thinking they are 
likely to be paid, not based on [the company’s] 
flourishing condition or on anything of the kind, 


_case, says: 





but on the character of the persons who are deal- 
ing with it, and on the fact that they have staked 
their interest by putting down their money and 
taking security for it. They are interested in the 
company and they would not put their money up- 
on its securities if they were not willing to risk 
their money on the success of the company, and 
the defendant’s view was that their character and 
position was such that they would see creditors 
paid. Unless the plaintiffs can bring some further 
evidence than the existence of debentures and the 
fact that they were not mentioned by the defend- 
ant, it seems to me that they have not discharged 
the onus, and when analyzed that seems to me 
the only point they make.”’ 

The Solicitors Journal in commenting on this 
‘sUnder the circumstances it is not 
surprising that the court of appeal held that the 
verdict could not stand, and they showed their 
opinion of the weakness of the plaintiffs’ case by 
at once entering judgment for the defendant in- 
stead of requiring him to undergo the formality 
of a new trial. His letter was at most astatement 
of opinion—a statement, that is, of a fact, namely, 
the conclusion he had himself arrived at—and its 
correctness could in no way depend upon the 
misfortunes which subsequently befell the Grape 
Vinegar Co. Moreover, the letter showed that 
he did not purport to be basing his belief upon a 
critical examination of the assets and liabilities 
of the company. He himself went on to specify 
the grounds upon which his opinion was formed. 
He had clients of respectability who were inter- 
ested in the company, and he has convinced that 
they would not allow creditors to suffer. In this 
it appears—at any rate as regards these particular 
creditors, we know fothing about any others—he 
was wrong, but he had put the plaintiffs in a po- 
sition to judge whether his opinion was such as 
they should follow, and considering that the 
Grape Vinegar Co. was dependent upon a new 
process he did apparently all that was possible. 
He vouched for the respectability of persons who 
were interested in putting the process into opera- 
tion. Moreover, it is very important to notice 
that he had himself no pecuniary interests at 
stake. With the plaintiffs it was a commercial 
venture whether they should go on trusting the 
company. If the company succeeded, it may be 
assumed that they would have secured a profitable 
customer. But the defendant was only in the 
position of solicitor to the company, and he as- 
sisted the plaintiffs by giving them the best opin- 
ion he was able to form.” 








RIGHT OF AN ADULT CHILD TO RE- 
COVER FOR SERVICES RENDERED 
TO A PARENT. 

General Principles. — When work is done 
for another under ordinary conditions and 
for parties ordinarily circumstanced, a right 
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of recovery exists in the one who performs 
the services as against the one for whom 
the services are performed, for the value of 
the labor.' However, if the services are 
rendered for those between whom some fam- 
ily relation exists, the law has distinguished 
the case from the ordinary one, and has 
placed peculiar restrictions upon the right of 
recovery for services. 

Early Cases.—The earlier cases in this 
country refuse to go to the extent to which 
some of the later ones have gone, and declare 
that the parental relation is merely a circum- 
stance to be taken into account by the jury 
in determining whether the parent should pay 
for the child’s services.” 

Tue Rule Requiring an Express Contract.— 
Quite a large number of the authorities which 
may be assigned toa period between those 
last cited and the most modern cases insist 
upon an express contract on the part of the 
parent to pay for a child’s services, and de- 
clare that the law will never imply a contract 
or promise to pay for such services.’ This, 
however, is not the rule in a great majority 
of the states at the present time, and it has 
been considerably weakened in the state upon 
the decisions of whose court it is founded. 
A minute’s examination of the Pennsylvania 
case of Hertzog v. Hertzog* reveals what is 
meant in Pennsylvania by the term ‘‘express 
contract,’’ and shows clearly enough that the 
term is not intended to convey an idea as 
strong as it would at first intimate. The 
rule requiring an express contract arose in 
Pennsylvania, and Mr. Justice Lowrie, after 
declaring that an express contract was neces- 
sary, says: ‘‘All true contracts grow out of 
the intention of the parties to transactions, 
and are dictated only by their mutual and 
accordant wills. When this intention is ex- 
pressed we call the contract an express 
one. When it is not expressed it may 
be inferred, implied or presumed from 


1 Hart v. Hart, 41 Mo. 441; Willis v. Dunn (Ohio), 
Wights Rep. 138. 

2 Williams v. Barnes (N. Car.), 3 Dev. Law, 348; 
Hart v. Hart, 41 Mo. 441. 

3 Ginders v. Ginders, 21 Ill. App. 522; Harris v. 
Smith, 79 Mich. 54; Pellage v. Pellage, 832 Wis. 136; 
Neel v. Neel, 59 Pa. St. 347; Leidig v. Coovers’ Exrs., 
47 Pa. St. 534; Garcia v. Candelairs, 9 N. Mex. 374, 54 
Pac. Rep. 342; Stoneburner v. Motley, 95 Va. 784, 30 
S. E. Rep. 364. 

429 Pa. St. 465. 











circumstances as rightly existing, and then 
the contract thus ascertained is called an im- 
plied one. The law ordinarily presumes or 
implies a contract whenever this is necessary 
to account for other relations found to have 
existed between the parties. Thus, if a man 
is found to have done work for another and 
there appears no known relation between 
them that accounts for such services, the law 
presumes a contract of hiring, but if a man’s 
house takes fire, the law does not presume 
nor imply a contract to pay his neighbors for 
their services in saving his property. The 
general principles in human conduct mark 
self-interest as the motive of conduct in one 
place and kindness in the other, and there- 
fore by common consent compensation is 
mutually counted on in one case and in the 
other not. Every induction, inference, im- 
plication or presumption in reasoning of any 
kind is a logical conclusion derived from or 
demanded by certain data or ascertained cir- 
cumstances. If such circumstances demand 
the conclusion of a contract to account for 
them the contract is proved. * * * If 
we find a son in the employment of his father 
we do not infer a contract of hiring, because 
the principles of family affection are sufficient 
to account for such association, without the 


inference of a contract.’’ 
The rationale of this is that the law refuses 


to imply a contract in the case of the child’s 
serving a parent, because the relationship of 
the parties accounts for the service, and a 
contract is not required to so account for 
them. It is obvious that the reasoning omits 
to foreclose the situation where other circum- 
stances than mere service is shown, and does 
not prevent the implication of a contract 
when circumstances other than the service 
require such an implication. 

The Mutual Understanding Rule. — The 
rule adhered to by a very large number of 
the states is that if the circumstances show 
that there must have been an expectation by 
both parties that compensation should be 
made and would be received, or if it was the 
intention and if the circumstances show that 
the parties intended to exact and accord 
compensation, then the parent may be held 
liable for the child’s services.° 


6 Friermuth v. Friermuth, 46 Cal. 42; Miller v. 
Miller, 16 Ill. 296; Switzer v. Kee, 146 Ill. 577, 35 N. E. 
Rep. 160; Cooper v. Cooper, 12 Ill. App. 478; Mc- 
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We cannot avoid the conclusion which is 
certainly warranted by the reason of these 
authorities, if not by the positive language of 
the opinions that what is meant by those 
cases which declare for an express contract is 
nothing more than the mutual intention and 
understanding of the parties, which is the 
language of a large majority of the opinions, 
and this is brought out and rendered the 
more pointed by the fact that in a Wisconsin 
case the intention of the parties that compen- 
sation shall be made is considered enough to 
bind the parent,® and in a subsequent case it 
is said there must be an agreement or under- 
standing in general an express contract,’ 
and as well by the reasoning of the Pennsyl- 
vania case in the opinion delivered by Mr. 
Justice Lowrie, which was quoted at length 
above. If we insist upon the technical inter- 
pretation of the word ‘‘express,’’ a mutual 
understanding and intention which has not 
been precisely agreed upon between the par- 
ties will hardly satisfy the definition, wl:ile 
loose expressions of gratitude, entreaty and 
the like,® are insufficient to found a parent’s 
liability. Nearly all of the cases which we 
have cited do not go so far as to require a 
formal contract, but are content with a mu- 
tual understanding. 

The Presumption Rule. — Many of the 
states, as will be seen by a comparison of the 


authorities cited under this and under the 


preceding heading, have changed their atti- 
tude from requiring an express contract to 
what is pratically an implied one. For illus- 
tration, an early Michigan case inclines 
toward the express contract rule.? In a sub- 
sequent case it is declared that the law will 
aot imply a contract to compensate a child 
for serving a parent,!® and the court insists 


Cormick v. McCormick, 28 Ind. 28, 122; Scully v. 
Scully’s Exrs., 28 Iowa, 548; Smith v. Johnson, 45 
Iowa, 308; Guenther v. Birkichts, 22 Mo. 489; Morris 
v. Barnes’ Admr., 35 Mo. 412; Hart v. Hart, 41 
Mo. 441; Munger v. Munger, 37 N. H. 5813 Simms 
v. Hutchinson (N. Y.), 5 Barb. 122, 3 N. Y. 312; Ul- 
rich v. Ulrich, 17 N. Y. Supp. 721; Young v. Herman, 
97 N. Car. 280; Fish v. Peckham’s Exrs., 6 Vt. 150; 
Andrews y. Foster, 17 Vt. 556; Putnam v. Dick, 34 
Vt. 429; Harshberger’s Admr. v. Hilber (Va.), 31 
Gratt. 52; Fisher v. Fisher, 5 Wis. 472. 

6 Fisher v. Fisher, 5 Wis. 472. 

7 Hill v. Finch’s Admr., 29 Wis. 278. 

8 Ulrich v. Armour, 120 Pa. St. 170; Zimmerman v. 
Zimmerman, 129 Pa. St. 229. 

® Allen v. Allen, 60 Mich. 635. 
~ 10 Wright v. Senn’s Estate, 85 Mich. 191. 





that to support a recovery there must be an 
express contract agreed upon. In Seymour 
v. Wood!! the court permitted facts and 
circumstances to go to the jury on the ques- 
tion of whether there was a contract to pay 
for a child’s services, and in the very latest 
cases the rule of expectation and intention 
has been adhered to, coupled with the re- 
quirement that the evidence shall be sufficient 
to overcome the presumption of gratuity of 
service which arises from the family re- 
lation.1? This digression in Michigan is 
only typical of what has taken place in very 
many of the states and even those that have 
held rigorously for the express contract rule, 
will be seen by a reference and comparison of 
the authorities cited above to have passed 
from the strict rule to that which is more 
moderate. It is, no doubt, true that the 
mere fact that a child remains at home after 
attaining his majority, and labors for a 
parent, will not entitle him to compensa- 
tion.!* Still, there may be facts and cir- 
cumstances in connection with the remaining 
at home from which the law will imply an in- 
tention and expectation of compensating the 
child. However, where a child, after having 
gone for himself returns to his father’s house 
at the solicitation of his father, the law pre- 
sumes that the parent intended to pay for his 
labor,’* and the law clearly distinguishes 
these cases from those where the child con- 
tinues to live with his parent after attaining 
his majority.'° The presumption in these 
cases, however, that the child returns under 
a contract for compensation, or under such 
conditions that the parent will be liable for 
his services, is not conclusive, and circum- 
stances, as where a woman returns upon the 
death of her husband to reside with her 
parent, and brings her minor children with 
her to be cared for in her parent’s house, may 
be taken into account in determining whether 
the relation of debtor and creditor was as- 
sumed,!® but it may be declared with con- 
fidence that the fact that the child has been 
away and returns at the parent’s request, is a 

11 107 Mich. 506. 

12 Decker v. Kanous’ Estate, 88 N. W. Rep. 398; In 
re Little’s Estate, 86 N. W. Rep. 408. 

18 Miller v. Miller, 16 Ill. 296; Adams v. Adams, 23 
Ind. 50; Munger v. Munger, 83 N. H. 581. 

14 Freeman v. Freeman, 65 II]. 106; Robnett v. Rob- 
nett, 34 Ill. App. 191. 


15 Miller y. Farnam, 68 Hun (N. Y.), 382. 
16 Fish vy. Peckham’s Exr., 16 Vt. 150. 
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circumstance tending to show an expectation 
upon the father’s part of paying the child, 
and upon the child’s part of receiving pay 
for his services.!7 

When Services are Performed by a Child 
Who Does Not Live With His Parent.—All 
these cases which we have previously consid- 
ered have arisen where parent and child have 
lived together in the same house, the child 
taking his meals with the parent, at the 
parent’s table, boarded and lodged by the 
parent. There is here, therefore, a much 
firmer ground for the inference of gratuity of 
service than where the child lives remote 
from the parent, and has a family of his own 
to support. Under these circumstances, to 
say the least, the relation of master and ser- 
vant is the more readily inferred than under 
the circumstances of residence in the same 
house, and such we believe to be the law.!8 

The Reason of the Rule.—We affirmed at 
the outset that if the services were rendered 
by a stranger the law would infer that com- 
pensation was to be made, and the court and 
jury would enforce such inference with sub- 
stantial damages. This is because, to para- 
phrase the language of Mr. Justice Lowrie,— 
ordinary human self-interest would point to 
the conclusion that the parties intended com- 
pensation. Where however, the bare fact of 
service and relationship is shown, then a dif- 
ferent set of circumstances is exhibited, and 
in the ordinary course of human affairs, the 
dictates of nature, love and affection would 
be sufficient without the inference of a con- 
tractual relation to acceunt for the cireum- 
stances of the parties. This being true, the 
aw ought not and does not, we believe, when 
the bare situation of service and relationship 
is shown, imply a promise to compensate the 
child. These matters of presumption how- 
ever depend entirely upon what experience 
has proved to be the common course and 
result of human conduct; the law presumes a 
thing to be the fact because years of experi- 
ence, a knowledge of human nature, and 
many other things demonstrate that when a 
given set of facts is exhibited, a cer- 
tain other fact or certain other circum- 
stances always follow, so we affirm here 
that given the bare facts of relationship 
and service then the law does not presume 


17 Westcott v. Westcott’s Exrs., 69 Vt. 134. 
18 Steel v. Steel, 12 Pa. St. 64. 





that there has been a contract entered into or 
that there should be compensation made, but 
on the other hand, does presume that the 
dictates of nature, love and affection, have 
caused the service to be rendered. What 
might be the case where an unusual service 
is rendered for a parent, or where a child had 
spent many years of his adult life caring for 
invalid parents, or aiding them in their de- 
clining years, we cannot say. It would seem, 
however, that where these circumstances 
were shown, and no conversation or basis for 
an understanding that compensation was to 
be made is proved, that nevertheless, while 
the service may be one which any rightly 
constituted‘ child ought to render, still, it is 
also one which any rightly constituted parent 
ought to recognize, and make compansation 
for, either during his lifetime or by will, and 
the law ought to be, it would seem from the 
logic of the situation and the reason of tie 
rule implying a contract, that some compen- 
sation should be made the child under such 
circumstances. But passing this, it is clearly 
true that when any other circumstances are 
shown pointing toward a contractual relation 
between parent and child, other than the bare 
relation and service, then the law will imply 
a contract in nearly all of the states, and will 
permit the child to recover compensation for 


his services. The reason is that the circum- 


_ Stances override the presumption of gratuity 


or destroy it as the case may be, and negative 
the idea that the services were performed 
merely because of the natural sense of duty, 
love and affection arising from the relation, !® 
and compensation will be made as a result of 
the final process of the courts where the cir- 
cumstances surrounding the parties plainly 
indicate an intention upon the part of both 
that compensation shall be made. 
Coun P. CampseELt, L. L. M. 
Grand Rapids, Michigan. 
19 Hudson v. Hudson, 90 Va. 581, 16S. E. Rep. 349 








LIMITATIONS—DOWER RIGHT. 
LUCAS v. WHITE. 
Supreme Court of Iowa, May 27, 1903. 
Limitations under a statute, providing that limita- 
tions begin to run from the time when the cause of 


action accrues, do not begin to run against a wife’s 
right of dower until the death of her husband. 


WEAVER, J.: Plaintiff married Edward W. 
Lucas, in December, 1852, and said marriage re- 
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lation continued until the death of the husband, 
in the year 1900. In the year 1853 Edward W. 
Lucas and Gilman Folsom together obtained title 
from the United States to the northwest quarter 
of the southeast quarter and the south one acre 
of the southeast quarter of the southwest quarter 
of section 18, township 78 north, of range 3 west, 
in Muscatine county, each of the said parties be- 
ing vested with an undivided half in said lands. 
The plaintiff never conveyed away or 
joined in any deed relinquishing her in- 
choate right in said property, and upon 
the death of her husband brought this ac- 
tion to have admeasured and set apart to her 
as the widow of thesaid Edward W. Lucas, the 
one-third in value of the one-half of said lands. 
The defendant resists her claim, denying her 
right to the relief sought, and alleges title in 
himself by deed made by one Null to Hezekiah 
Pray, in the year 1855, and from Pray through 
several intermediate grantees to himself. He 
further alleges continuous adverse possession in 
himself and his said grantors during all said 
period from 1855 to the present time, and that 
plaintiff's right of action is barred by the statute 
of limitations. This issue of the statute of lim- 
tations, which was determined by the trial court 
upon demurrer adversely to the defendant, is the 
only question presented in argument. 

The statute provides, in effect, that the time 
limitation upon the right of action begins to run 
from the time when the ‘‘cause”’ thereof accrues. 
Code, § 3447. If then, plaintiff's cause of action 
acerued to her when the alleged adverse posses- 
sion was initiated in the year 1855, her action is 
manifestly barred; but, if the cause accrued only 
upon the death of her husband in the year 1900, 
itis equally manifest that the bar has not arisen 
and the judgment of the district court is right. 
The action is brought, as we have seen, to en- 
force a right which could mature only upon the 
death of the husband. During his lifetime the 
right was inchoate only, and would die with the 
wife, if she did not outlive him. Inthe very na- 
ture of things, there could be no admeasurement 
of common-law dower or statutory distributive 
share in the husband’s estate during his lifetime, 
and, such being the case, it appears clear that 
the statute has not run against plaintiff's de- 
mand. Itis urged, however, that the courts 
recognize theinchoate right of the wife in her 
husband’s lands as having the elements of prop- 
erty, and actions have been upheld for its protec- 
tion, even in the lifetime of the husband. From 
this premise the conclusion is drawn that, as 
plaintiff sought no such remedy or pretection 
during the long period betwen the years 1855 and 
1900, she is barred from now asserting her claim. 
We think that it will be difficult to find any well- 
considered decision supporting this contention. 
The eases cited—Buzickv. Buzick, 44 Iowa, 259, 24 
Am. Rep. 740, and Madigan v. Walsh, 22 Wis. 501, 
and others of that class—do not go to the extent 
elaimed for them. The utmost of these holdings 





is, that where, by some fraud or mistake, the 
title of the husband has been so divested as to ap- 
parently divest the wife’s interest also, she may 
maintain an action, not to recover the property or 
to set apart any share therein, but to remove the 
cloud upon her inchoate right. Forexample,in the 
Buziek Case, the husband, in collusion with his 
son, permitted the latter to obtain a sheriff’s deed 
to the former’s property in order to defraud the 
wife, while in the Madigan Case the wife had 
been induced by fraud to execute a deed relin- 
quishing her right. It may well be that where, 
by fraud or mistake, the wife’s inchoate interest 
has been apparently extinguished or released, if 
she permits the record to remain in that condi- 
tion without some action to cure it, the statute of 
limitations will run against her even in the hus- 
band’s lifetime; but this we are not now required 
to decide. Itis an altogether different proposi- 
tion to say that when, by the misfortune, neg- 
lect, or thriftlessness of the husband, a third 
party succeeds in acquiring title by adverse pos- 
session against him, the loss of the husband’s 
ownership works an extinguishment of the 
wife’s contingent interest. The only case in 
which we have touched directly upon this quest- 
ion is Hurleman v. Hazlett, 55 Iowa, 256, 7 N. W. 
Rep. 600. In that controversy, a wife, being the 
owner of land, conveyed it by deed in which the 
husband did not join. After more than ten years 
the purchaser brought action to quiet his title 
against the husband (who was still living), alleg- 
ing adverse possession as the ground for relief, 
and we held in clear and explicit language that 
the husband’s right ‘“‘cannot be so barred.’”” The 
principle there recognized seems equally appli- 
cable to the present appeal. Such, indeed, isthe 
almost universal holding of the courts of other 
states. The decisions very generally are to the 
effect, that as the wife’s right in her husband’s 
land during his lifetime is contingent upon her 
survivorship, and gives her no right of disposi- 
tion, entry, or possession, independent of her 
husband, the statute of limitations does not begin 
to run against her until her interest has become 
mature by his death, even though a title by ad- 
verse.possession has fully ripened as against him 
before his decease. Directlyin point are Steele 
v. Gellatly, 41 Ill. 39; Taylor v. Lawrence(IIl.),36 
N.E. Rep. 74; Williams v. Williams, 89 Ky. 
381, 12 S. W. Rep. 760, 6 L. R. A. 637; 
Miller v. Pence (Ill.), 23 N. E. Rep. 1030; Wright 
v. Tichenor, 104 Ind. 185, 3 N. E. Rep. 853; 
Thompson v. McCorkle, 136 Ind. 484, 34 N. E. 
Rep. 813, 36 N. E. Rep. 211, 43 Am. St. Rep. 
334; Smith v. Myers, 7 Ky. Law Rep. 443; Dur- 
ham v. Angier. 20 Me. 242;. Moore v. Frost, 3 
N. H. 126; Smith v. Wehrle, 41 W. Va. 270, 23 
S. E. Rep. 712; Hart v. McCollum, 28 Ga. 478; 
2 Scribner on Dower, 579; 1 Washb. Real Prop. 
(1862) 218, 250. When right of dower once 
attaches, the husband cannot defeat it by any act 
or admission on his part; and neither his laches 
default, covin, nor crime will be permitted to 
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prejudice her right. Williams v. Courtney, 77 
Mo. 588; Grady v. McCorkle, 57 Mo. 172, 17 Am. 
Rep. 676. 

Ordinarily, the wife cannot relinquish her 
dower right in the husband’s lifetime, except in 
the manner provided by statute. Mason v. Ma- 
son, 140 Mass. 63,3 N. E. Rep. 19. Dower has 
long been accorded the careful guardianship of 
the courts. Lord Coke is quoted as saying: 
‘There are three things highly favored in law— 
life, liberty and dower,’*and McKean, C. J., in 
Kennedy v. Nedrow, 1 Dall. 415, 1 L. Ed. 202, 
saysofit: ‘‘Itis favored in a high degree by 
law, and,next to life and liberty held sacred.’’ The 
only cases coming under our observance tending 
to support the appellant’s theory, are Winters v. 
De Turk, 133 Pa. 359, 19 Atl. Rep. 354,7 L. R. A. 
658, and Keys v. Keys, 58 Tenn. 425. In the for.. 
mer it seems to be held by way of dictum that ad- 
verse possession by a disseisor, which ripens into 
a title against the husband in his lifetime, will bar 
a claim of dower by the wife; while in the latter 
case the doctrine contended for by appellant is 
fully sustained. The clear weight of authority, 
however, is with the appellee. We are cited to 
numerous cases holding that adverse posses- 
sion for the requisite period ripens into an 
indefeasible title. The conclusion we have 
reached is not a departure from that rule. Our 
decision is based upon the proposition that there 
was no adverse possession by defendant and his 
grantors as against the plaintiff's demand until 
after her husband's death. This involves a consid- 
eration of the nature of adverse possession. It has 
been defined as possession by one person which 
is inconsistent with possession or right of posses- 
sion by another. Sheaffer v. Eakman, 56 Pa. 144; 
Morse vy. Seibold, 147 Ill. 318, 35 N. E. Rep. 369. 
In theory it is a possession founded in trespass or 
disseisin; an ouster of the true owner, and the 
continued exclusion of such owner for the period 
of the statute of limitations. Olewine v. Mess- 
more, 128 Pa. 484,18 Atl. Rep. 495; Bryan v. Atwa- 
ter, 5 Day, 181,5 Am.Dec.136; Davis v. Bowmar, 55 
Miss. 671. Adverse possession cannot arise until 
there is some one to dispute the right claimed. 
Marble v. Price, 54 Mich. 466, 20 N. W. Rep. 531. 
But in the case before us there was neither title nor 
possession nor right of possession in the plaintiff 
during her husband’s lifetime, and defendant’s 
possession, not being inconsistent with her in- 
choate right, cannot be said to have been in hos- 
tility to it, and was, therefore, not adverse. Her 
interest in the land was contingent only; a mere 
possibility, dependent entirely upon her survivor- 
ship. As to her, there was never any actual or 
constructive ouster. As she was never seized of 
the title, or any part thereof, until the husband's 
death, there was no disseisin in fact or in law. 
She had no claim upon the rents or profits, and 
was not chargeable with taxes or repairs. She 
could not maintain action of trespass against the 
persons in possession. There was no apparent 
release or judicial sale requiring action by her to 





remove a cloud so created upon her right. If de- 
fendant and his grantors had obtained their title 
through a deed from the husband in which the 
wife did not join, probably no one would contend 
that such conveyance and possession under it, no 
matter how long continued prior to the husband’s 
death, would bar the wife’s right of dower if she 
outlived him. Upon what principle shall we say, 
in the absence of statute to such effect, that a title 
obtained in hostility to the husband shall be more 
effective to eliminate the rights of the wife than a 
voluntary conveyance by him. If we doso decide, 
then we hold, in effect, that a wrongdoer may 
demand greater favor at the hands of the court 
than one who keeps strictly within the limits of 
his legal rights; for the grantee in the deed takes 
and holds possession as the true owner, while, as 
we have seen, adverse possession is founded upon 
the idea of a protracted ouster or disseisin of the 
true owner. In the absence of a statute 
to that effect, a sale upon judicial proceed- 
ings against the husband does not extinguish 
the dower right of the wife, and she may enforce 
it against the purchaser at such sale if she sur- 
vive the husband. Pense v. Hixon, 8 Iowa, 402. 
In some states it is held that a tax sale will not 
operate to extinguish dower. Thompson v. Mc- 
Corkle, 136 Ind. 484, 34 N. E. Rep. 813, 36 N. E. 
Rep. 211,43 Am. St. Rep. 334: Shell v. Duncan, 
31 S. Car. 547, 10 S. E. Rep. 330, 5L. R. A. 
821. But in this state a tax title is considered, 
not as being derivative from the delinquent tax- 
payer, but as a new and independent title, granted 
by the sovereign power of the state, and as ex- 
tinguishing all claims based upon the old title. 
Bull v. Gilbert, 79 Lowa, 547, 44 N. W. Rep. 815; 
Bellows v. Litchfield, 83 Iowa, 36,48 N. W. Rep. 
1062. 

Much of the seeming difficulty in this class of 
cases is obviated by remembering that the wid- 
ow’s right of dower is not like that of an heir de- 
rived by descent from the husband, nor does it 
date from his death. The right becomes com- 
plete in her the instant there isa concurrence of 
seisin in the husband and marriage relation be- 
tween the parties. It is not called into existence 
by the grant or grace or favor of the husband, 
and the wife holds it wholly independent of him. 
It is said in Park on Dower, p. 237, to be *‘a right 
attaching by implication of law, which, although 
it may never be called into effect (as when the 
wife dies in the lifetime of the husband), yet 
from the moment the fact of marriage and of 
seisin have concurred, it is so fixed upon the land 
as to become a title paramount to that of any per- 
son claiming under the husband by any subse- 
quent act. After this right has once attached, it 
is held by the wife entirely independent of her 
husband, and it cannot be affected by any act or 
omission on his part.*’ Cunningham y. Shannon, 
4 Rich. Eq. 140; Tibbetts v. Langley, 12 S, Car 
465. And, while her right becomes effec- 
tive only upon the husband’s death in her life- 
time, her dower attaches to the land not from the 
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date of his decease, but from the date when her 
inchoate right had its origin. 

Counsel argues that this conclusion renders 
possible the existence of two or more dower es- 
tates in the same land because in the time between 
the years 1853 and 1900 several different persons 
may each have successively acquired an inde- 
pendent title to the land by adverse possession, 
and, if all die leaving widows, each relict, under 
the doctrine here approved, may be dowable in 
the same premises. But the spectacle of two 
dowers. in the same estate is by no means un- 
known. McLeery v. McLeery, 65 Me. 173, 20 Am. 
Rep. 683. Such complications may easily exist 
even without theintervention of adverse posses- 
sion or the statute of limitations. Instead of 
counsel’s illustration of five successive owners by 
adverse possession, let us assume five successive 
owners by deed of the same land in five succes- 
sive days, each of the owners being a married man, 
whose wife does not join in the conveyance. If 
then on the sixth day these five men perish in 
some calamitous accident, each of the five widows 
will have an undoubted right to dower in the land 
which has been the subject of the transfers of 
title. This does not cast upon the court, as the 
counsel seems to think, the problem of find- 
ing ‘five thirds” in a single item of property, for 
each of the subsequent grantees took the title sub- 
ject to the unreleased inchoate dower rights 
already existing in the land; and the right of his 
widow to dower is not to the one-third of the 
whole but the one-third of whatever remains 
after setting off the share or shares of those who 
are prior in order of time. 

The question whether the plaintiff's dower is 
to be measured and governed by the law as it ex- 
isted in 1855 or by the present statute, and of the 
rights of the parties in respect to improvements 
on the land, is not presented by the record, and 
need not be considered. 

The judgment of the district court is affirmed. 


Nore.—Time When the Statute of Limitations 
Begins to Run Against the Widow’s Right of 
Dower.—It is well settled, at least by the great weight 
of authority that the statute of limitations does not 
begin to run against the claim of dower until the 
death of the husband. Steele v. Gellatly, 4 Ill. 39; 
Durham vy. Angier, 20 Me. 242; Moore v. Frost, 3 N. H. 
126; Smith v. Wehrle, 41 W. Va. 270, 23 S. E. Rep. 912; 
Stedham v. Matthews, 29 Ark. 650; Thompson v. Mc- 
Corkle, 136 Ind, 484, 34 N. E. Rep. 813, 43 Am. St. 
Rep. 334; Smith v. Myers, 7 Ky. Law Rep. 448; Rob- 
inson v. Ware, 94 Mo. 678, 8S. W. Rep. 153; Winters 
v. De Turk, 133 Pa. St. 359, 19 Atl. Rep. 354, 7 L. R. 
A. 658; Taylor v. Lawrence (IIl.), 36 N. E. Rep. 74; 
Williams v. Williams, 89 Ky. 381, 12S. W. Rep. 760; 
Hart v. McCollum, 28 Ga. 478; Long v. Stock Yards 
Co., 107 Mo. 298. 

Where land in which a widow has dower is sold 
after the death of the husband, whether by written 
contract with the husband before his death or by 
order of court or otherwise after his death, the stat- 
ute begins to run against the widow’s claim of dower 
only from the time of the purchaser’s taking posses- 
sion. Rickard v. Talbird, Rice, Eq. (S. C. 1889) 158; 





Care v. Keller, 77 Pa. St. 487. In Arkansas it is held 
that the statute does not begin to run against a suit 
by a widow for dower, in favor of a purchaser of the 
deceased husband’s land at judicial sale, until the 
date of the purchase. Webb v. Smith, 40 Ark.17. lt 
is here essential to note the distinction between a 
right of dower and the right to maintain an action 
jor dower. The right of dower accrues or is perfect 
at the death of her husband, but the right of the 
widow to maintain an action for dower is not perfect 
generally, until, using the language of some of the 
statutes, the defendant has either denied the plaint- 
iff’s right, or done some act amounting to such denial, 
In that case therefore the mere lapse of time 
without a proceeding or action to have dower as- 
signed will not bar the right of dower. There must 
be a denial of the right of dower or a holding adverse 
thereto. Therefore the statute does not begin to run 
as against the dowress or her assignee, and in favor 
of the heir or his assignee, until he either denies the 
right of dower or does some act equivalent thereto, 
Rice v. Nelson, 27 Iowa, 148. Inthis case the widow’s 
right of dower became consummate on the death 
of her husband in 1850. No action for the assign- 
ment of dower was made. In 1862 the property was 
sold for taxes. In 1864 an assignee of the widow’s 
unassigned right of dower attempted to redeem the 
property. ‘The purchaser at the tax sale con- 
tested his right because the ten-year statute of limi- 
tations had run against the widow’s right to sue for 
assignment of her dower. Judge Dillon in a well 
written opinion, held that the widow had an interest 
which gave her the right to redeem. There was noth- 
ing in the record to show adverse possession in any- 
one during the ten years,—just a mere lapse of time. 
This case was reaffirmed in Sully v. Nebergall, 80 
lowa, 339. The doctrine was further explained in the 
case of Felch v. Finch, 52 Iowa, 568, where the court 
holds that the statute does not commence to run 
against the widow’s right of action to recover a 
dower interest in lands until there is an adverse pos- 
session by the heirs or grantees of the husband 

There has been some discussion whether the stat- 
utes of limitation applied to the widow’s right of action 
for the assignment of her dower, on the ground that 
such statutes presuppose a previous seisin of posses- 
sion, from the expiration of which the limitations must 
commence; that dower can have no limitations from 
the disseisin of the husband, nor from the widow’s 
own seisin, because she has no right of entry or of 
action for possession until dower is assigned. It was 
so held in Johns v. Fenton, 88 Mo. 64; Spencer v. 
Weston’s Heirs, 18 N. Car. 213. in the subsequent case 
of Robinson v. Ware, 94 Mo. 678, Justice Black in a 
splendid argument shows the fallacy of this reason- 
ing and holds that the widow’s right of action for as- 
signment of dower was in itself a real action based 
on her right of possession which became consummate 
on the death of her husband. To same effect: 
Beard v. Hale, 95 Mo. 16; Long v. Kansas City Stock 
Yards Co., 107 Mo. 298, 178. W. Rep. 656, 28 Am. St. 
Rep. 418. In New Hampshire, however, it is held 
under a little different statute, that the statute begins 
to run against a widow’s claim of dower from the 
time when her right accrues to a writ of dower after 
demand, and not not from the time when she became 
entitled to dower upon the death of her husband. 
Robie v. Flanders, 33 N. H. 524. 

Under a statute allowing a married woman to 
bring her action within three years after discovertrre, 
notwithstanding the period prescribed bv the statute 
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of limitations, and a provision that ‘‘where two or 
more disabilities shall co-exist at the time the right 
of action accrues, the limitation shall not attach un- 
tilthey all be removed,” when an infant married 
woman joins with her husband in a deed, and before 
her arrival at age, enters into a second marriage, 
time is not counted against her right to dower in the 
lands conveyed until the removal of the latter disa- 
bility. Epps v. Flowers, 101 N. Car. 158, 7S. E. Rep. 
680. See also Harding v. Presbyterian Church, 20 
Ind. 71. . 

Since a widow’s right to sue for dower does not 
accrue until the death of her husband, adverse pos- 
session does not begin to run against the widow of 
one who has been long absent and unheard of until 
seven years after the husband was last heard from. 
Whiting v. Nicoll, 46 Ill. 280, 92 Am. Dee. 248. 

Under Code Civ. Proce. § 6, limiting the time within 
which actions for the recovery of realty may be 
brought, to ten years, an action for dower must be 
broyght within ten years from the time it accrued. 
Beall v. McMenemy, 63 Neb. 70, 88 N. W. Rep. 134. 

In a recent case it appeared that a bill was filed in 
August, 1901, alleging that complainant’s husband 
conveyed property in 1866 by adeed purporting to 
contain a release of complainant’s dower, and com- 
plainant knew nothing of the deed until long after 
its date, and never signed it or released her dower in 
the land, and that the husband died in March, 1901, 
is not demurrable as showing laches on the part of 
the complainant. Hunt y. Reilly (R. I. 1902), 50 Atl. 
Rep. 833. 

The right of a widow to sue for dower accrues on 
her husband’s death, so that her right of action un- 
der the statute is barred in ten years after his death. 
Morris vy. Roseberry (W. Va. 1899), 32 S. E. Rep. 1019. 





JETSAM AND FLOTSAM. 





COON SKIN CAP LAW—JUDGE CALDWELL ON PREFEREN- 
TIAL CLAIMS AGAINST RAILROADS. 

Justice Henry C. Caldwell’s toast before the Colo- 
rado Bar Association, entitled ““Coon Skin Cap Law,” 
has aroused considerable interest. Commenting on 
this address the Kansas City Bar Monthly said: ‘Be- 
sides tracing the development of decisions on prefer- 
ential claims against railroads, for labor and equip- 
ment, it tells a pathetic story of hardship before such 
claims were recognized, the like of which we are not 
apt to find in reports. It shows the heart and con- 
science back of the judge’s effort to follow the law 
and the decisions, and how, in following the law, he 
was awakened to its injustice in such a way as to 
start a line of decisions which have completely 
changed the rule as it then stood. As told in the 
_ judge’s address, the rule which allowed a claim 
against a steamboat for labor, supplies and equip- 
ment, in preference to prior liens, under a receiver- 
ship in foreclosure proceedings, did not apply as 
against railroads. Judge Caldwell was the first to 
hold that it did apply, and though his decision at first 
met with great opposition, it is now almost univer- 
sally recognized. In his address his reference to the 
supreme court and circuit court was called forth by 
decisions in all of which Justice Brewer wrote the 
opinions. In one of these opinions, he says: ‘There 
is no difference between a mortgage on a railroad and 
a mortgage on afarm.” Justice Brewer was present 
when this address was delivered and heard Judge 
Caldwell say: ‘There is not a raccoon in the United 
States that does not know the difference between a 





cornfield and a railroad.” Justice Caldwell spoke as 
follows: 

Mr. Toastmaster, I am persuaded that you are pos- 
sessed of some occult power. In no other way could 
you have knowledge of the legend of the “Coon Skin 
Cap Law.” Seeing that you are in possession of the 
secret, I may as well impart it to all present. To 
those not blest with the occult power of the toast- 
master the toast implies a comedy, but in fact it re- 
lates to a tragedy, and tothe saddest of all tragedies 
—a tragedy directly traceable to judicial ignorance, 
and error, and which “‘revives the memory ofa rooted 
sorrow, which weighs upon the heart.”” Mr. Ruskin 
says, ‘‘The greatest thing a human soul ever does is 
to see something and tell what it saw in a plain way.” 
I will essay that task. 

A man entered into a contract with a railroad com- 
pany whose road ran through two or more states, to 
furnish wood and ties to the company, to be taken 
from timber lands in the Mississippi river bottom, 
which at that point was fifty miles wide and annually 
overflowed frem five to twenty feet in depth. In this 
bottom perched upon stilts, he built a log cabin, and 
with his wife and an old negro man who assisted him 
in his work, lived there, except during the periods of 
overflow, when they were driven to the hills. He 
was engaged in this work about four years, during 
which time the company, which was in a chronic state 
of impecuniosity, only paid him on account a sum 
barely sufficient to buy enough meal and bacon to 
subsist upon. The annual overflow drove him out of 
his cabin to the hills; sickness ensued, and it was 
nearly a year before he was ready to resume his work; 
and just as he was ready to do so, the railroad went 
into the hands of a receiver, upon a bill filed to fore- 
close a mortgage upon it. All this happened more 
than a quarter of acentury ago. When the bill was 
filed the timid and callow judge found some authority 
for treating as preferential, claims for labor and ma- 
terials that had accrued within three or four months; 
and he stretched this to six months and made an 
order accordingly. 

Presently a petition of intervention was filed in the 
case and when it came on for hearing, the intervenor 
appeared in person to represent his claim. He wore 
a eoon-skin cap, with the tail hanging down the back, 
coarse cotton shirt, and pants and shoes to corres- 
pond. He was long past the meridian of life, his 
hands were calloused by toil and his face wore the 
“shadowed livery of the burnished sun.” But the 
wrinkles, the sunburn and the unkempt beard could 
not conceal from view that ineffaceable and unfading 
charm that always marks the face of the man of honest 
good will. The poet took no liberty with truth when 
he said, ‘‘Honest labor bears a lovely face.” It was 
evident that he had earned his bread according to the 
divine decree, “in the sweat of his face.”” In a plain 
mcdest manner he told how he had worked getting 
out wood and ties for the road, and how the company 
had made small payments from time to time, always 
promising payment in the near future. The balance 
due him for wood and ties amounted to over seven 
hundred dollars, a sum which to him was a fortune, 
and all his fortune. 

At the close of his testimony, with deference and 
modesty, he said: ‘‘When I sold wood to steamboats 
on the Mississippi river, I had a lien for its price, on 
the boat, ahead of mortgages, and I suppose there is 
no difference between wood sold to run a steamboat 
and wood and ties sold to run a railroad.” But the 
supreme court had said they could not tind that the 
rule which has obtained in admiralty from the dawn 
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of commerce which prefers such claims over mort- 
gages, had ever been applied to railroads; and this, of 
course, was true, for there had been no railroads to 
call for its application; they were a modern invention. 
The court might have fortified its opinion by citing a 
case in point: A suit was brought before a justice of 
the peace in Vermont by one farmer against another 
for breaking his churn. The justice took time to con- 
sider and then said that he had looked through the 
statutes carefully, and could not find that any action 
had ever been brought before for breaking a churn, 
and gave judgment for the defendant. 

The last item in the account was eleven months old 
when the road went into the hands of the receiver. 
The judge decided that this was fatal to his claim, ac- 
cording to the then decisions which restricted the 
payment of such claims to those which had accrued 
within six months; that although his wood and his ties 
kept the railroad running and from being utterly 
valueless, either as an instrument of commerce or as 
a security, he had no equity to be paid in preference 
to the mortgagees, whose security he had preserved. 

The decision was a thunderbolt to that old man. 
He looked like a man sentenced to death. With a 
trembling hand he reached for his coon-skin cap, 
with difficulty rose from his seat, and tottered rather 
than walked out of the court room. He took the 
train for home and was let off at his cabin. His aged 
wife and the old negro man were awaiting his return 
with eager expectation. He entered the cabin, andin 
anguish said: ‘Oh, wife! Oh, Ned! We are ruined! 
The judge will not pay us anything for our wood and 
ties.”” While his wife and the old negroman gave 
way to tears and sobs, the coon-skin cap man sat 
silent and dejected. Presently he rose up and went 
out of the cabin. His wife prepared their frugal 
meal and called her husband. There was no answer. 
No answer coming to repeated calls, his wife and the 
old negro went out to search forhim. They found 
him—hanging to the limb ofa tree, dead. The coon- 
skin cap was lying at the root of the tree. 

No lesson is lost to us if it doesn’t come too late. The 
spectre of that man of honest toil hanging frum that 
tree, the vision of that cap, and an uneasy and alarmed 
conscience, imposed upon that judge the burden of 
prayerfully inquiring whether the judgment that 
produced this awful tragedy was just, and upon mak- 
ing that inquiry he found that there was a close 
analogy between ships and railroads; that both were 
instruments of commerce; that neither could per- 
form their functions or be of any utility to the public, 
or of any value as a security, unless they were kept 
running, and that they could not be kept running 
without labor, materials and supplies, that were not 
and could not be paid for at the time they were 
procured or purchased; and that every one taking a 
mortgage on such property knew this, and must 
therefore be held to have impliedly consented that 
such claims should have preference over his mort- 
gage. He found that there was just as much law for 
saying that such claims were valid if they accrued 
within six years, as there was for saying that they 
must have accrued within six months; that the length 
of time depended on the length of the chancellor’s 
foot; in a word, that all the law on the subject was 
judge-made law; and that judge thereupon deter- 
mined to measure out equity according to the length 
of his own foot—not a small one—instead of that of 
some other judge, and to make a little judge-made 
law himseif, and he then and there made it a rule of 
his own court that no railroad receiver would 





be appointed except upon the condition that all 
claims for labor, supplies and materials necessary to 
keep the road in operation, and all claims for damage 
resulting from its operation that were not barred by 
the statute of limitations, should have preference 
over mortgages. And this rule is what the toast- 
master has been pleased to call the ‘‘Coon-skin Cap 
Law.” This rule was without any precedent to sup- 
port it, but it was sublimely just. It was its own pree 
cedent, and it would be happy for mankind, if all 
judicial precedents had the same everlasting and im- 
pregnable foundation. Since the adoption of that 
rule no citizen of Arkansas has had occasion to com- 
mit suicide for the same reason the “‘coon-skin cap 
man’ did. But this rule came too late to save the life 
of the man with the coon-skin cap. To be wise too 
late is the exact definition of a fool; and that judge 
bows his head in sorrow and humiliation, and con- 
fesses he is in that category. After all, the human 
skull is but the temple of human errors, and judicial 
clay, if you analyze it well, will be found to be like 
all other human clay. 

At first the “Coon-skin Cap Law” was not in favor 
with most judges, but its author consoled himself with 
the reflection that great truths commonly dwell a long 
time with minorities. It is a gratifying fact that the 
sun sets every night on an increased number of sup- 
porters of the ‘“‘Coon-skin Cap Law.” Through legis- 
lation in some states, and by judicial decisions in 
others, it is fast becoming the law everywhere. 

Inrelation to the limit of time and the character of 
supplies to entitle to a preference, there is a total 
want of uniformity in the decisions of the courts and 
even in the decisions of the same court. Claims six 
years old have been allowed by the supreme court, 
and at another time it has said that only claims which 
aecrued “some short time” before the receiver was 
appointed could be paid, which is exactly as definite 
as to say that acertain thing is as big as a piece of 
chalk. The equity isadmitted by allowing any debt 
to be preferential forever soshort atime. The prin- 
ciple being established the equity should be complete. 
There is no difference in principle whether such a 
debt is six days or six months or six years old—if it 
was a preferential debt in its inception that equity 
inheres in it until it is barred by the statute of limita- 
tions. There is norule of laworequity to the con- 
trary—there is only the varying and conflicting 
opinions of judges as to what rule the judges ought to 
make. It is a legislative function to make a statute of 
limitations, and every state has such a statute, which 
is as applicable to preferential debts as to any others. 

It has also been said that there is no difference 
between a mortgage on a farm, and a mortgage 
on a railroad. Before a mortgage on a railroad, 
can be likened to a ‘mortgage on a farm, the farm 
must be put on wheels, and—propelled by steam or 
other motive power—be under obligations to the pub- 
lic to carry passengers from the Atlantic to the Pacific 
and enjoy the high privilege of running over every 
other farm on the line of its route between the two 
oceans, whether their owners will or no, and from the 
nature of its business be compelled to obtain on 
credit the labor and materials essential to keep it 
moving, and enable it to discharge the duties it owes 
to the public. The Seven Wonders of the World 
would be nothing compared tosuchafarm. Evena 
supreme court decision can not give birth to such a 
wonder. The whole doctrine is bottomed on the 
essential difference between a railroad and all other 
kinds of property except a ship, between a ship and a 
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railroad the analogy is perfect. But argument to 
overthrow the fallacy is not necessary. It is opposed 
alike to the reason of man and the instinct of animals. 
There is not a raccoon in the United States that does 
not know the difference between a cornfield and a 
railroad; and if the distinguished member of the 
supreme court, who is your guest on this occasion, 
will accompany me some night on acoon hunt in 
Arkansas, I will demonstrate this fact to him. But 
‘recent decisions of that court give the promise of bet- 
ter things. It may be said of that court, as the 
Nevada miner said of the Chinese—‘It is becoming 
civilized and Christianized.” A Chinaman in 
Nevada discovered a valuable mine. A miner with 
exalted notions of the right of a free-born American 
citizen, drove the Chinaman out of his mine, and took 
possession of it. The Chinaman returned the next 
day with a Winchester rifle, and sent a ball through a 
vital part of the claim jumper’s anatomy. The friends 
of the dead man assembled to bury him. ‘Their 
leader turned the body over, examined the track of 
the bullet which had plowed its way through the 
heart, and then with a deep sigh and in regretful 
tones said: ‘Boys, these damned Mongolians are be- 
coming civilized and Christianized.”’ There is hope 
for the supreme court yet. 

The law on this subject should be known, but all 
that is known about it outside of the jurisdictions 
where the coon-skin cap law prevails is that it is con- 
sistent in its inconsistency, certain in its uncertainty 
and uniform in its want of uniformity. On this sub- 
ject *‘confusion now hath made his masterpiece.” 

The fine distinctions drawn by some courts be- 
tween preferential and non-preferential debts are 
simply bewildering. In one case aclaim for fuel was 
preferred and aclaim for headlight and lubricating 
oil rejected, presumably upon the ground that the 
red hot boxes resulting from the non-use of lubricat- 
ing oil would perform the office of the headlight, and 
that the pungent odor emitted from the hot boxes 
would advise all animal creation having nasal organs 
of the approach of the train. Such a microscopic ad- 
ministration of equity requires a much keener vision 
than ordinary men possess, or according to Pope, 
were ever intended to possess: 

““Why has not man a microscopic eye? 
plain reason, man is not a fly.” 

In time of war it is permissible to send out a col- 
umn of cavalry with orders to “subsist on the coun- 
try,’’ but courts of justice ought not to decree that 
railroads can either in peace or in war “subsist on 
the country” through which they run for the profit 
of their bondholders, who are always practically their 
owners. 





For this 


CORRESPONDENCE. 


APPLICATION OF THE DOCTRINE OF RES IPSA LOQUITUR 
TO UNAVOIDABLE AND INEXPLICABLE ACCIDENTS, 











To the Editor of the Central Law Journal: 

I have read with pleasure and profit Mr. Wood’s 
article in your number of July 24th last upon the ap- 
plication of the doctrine of res ipsa loquitur. Will 
you pardon me for submitting that a perusal of that 
article suggets the value and importance of an equally 
well-considered consideration of a question con- 
nected directly with the application of the doctrine, 
namely, the effect, where the doctrine is applied, of a 
complete showing on the part of the defendant of all 
the facts attending the event, which would be held, 
if unexplained, to be some evidence of negligence. 





Or, to put it differently: A plaintiff having shown 
an injury under circumstances from which negligence 
on the part of defendant may be implied under the 
doctrine referred to, the defendant proceeds to show 
exactly how the accident happened and that it hap- 
pened in spite of his exercise of proper care; it might 
appear, for example, that the cause of the unusual 
event was inexplicable, or that no one would have 
anticipated or imagined the happening of such an 
accident. Is such a case still a question for the jury? 
If so, then isn’t the jury left to speculate upon the 
matter; and if the conclusion is adverse to the de- 
fendant, is it not necessarily based, not upon facts, 
but upon a presumption which the facts in evi- 
dence have really removed? 

Another phase of this subject is presented by the 
question applicable to the supposition last made: Is 
there anything left to the presumption which is based 
upon an unexplained accident, when all the facts sur- 
rounding the accident, so far as anybody cognizant 
therewith knows them, show that it was unavoidable? 

Yours very truly, ° 
J.P. DANA. 
Kansas City, Mo. 


[The editor sent the above letter to Mr. Cyrus J. 
Wood, the writer of the article referred to, and re- 
ceived the reply as follows: ] 





To the Editor of the Central Law Journal: 

“Your favor of the 11th inst. was duly received 
and should have been answered earlier, but I have 
been very busy on account of the opening of our 
eourts. You forwarded a letter written by J. P. Dana, 
of Kansas City, and I return the same herewith. 

Mr. Dana, in his letter, discusses the doctrine res 
ipsa loquitur, asubject that was discussed by me ina 
recent article that you published. I would say that 
the topic Mr. Dana suggests does not seem to me to 
be suitable as the basis of an article. 

It is evident that his ideas and mine are not in exact 
harmony. 

Take the first case he supposes, and in which he 
says that the defendant “proceeds to show exactly 
how the accident happened, and that it happened in 
spite of his exercise of proper care.’”’ In such a 
ease as this, in my opinion the defendant has won its 
ease. It has met the presumption of negligence that 
arose against it. 

Mr. Dana uses the word “accident,” which, in my 
opinion, is not proper in this connection, and he 
speaks of an “unavoidable accident” and an ‘“‘unex- 
plained accident.” If a common éarrier, an employer 
or any other defendant, performs fully the duty re- 
quired of it by law under the circumstances, and this 
is clearly shown, or, in other words, if no negligence 
on its part is shown, then the case is not even one for 
the jury. 

All of which is respectfully submitted. 

Yours truly, 
Cyrus J. Woop. 





BOOK REVIEWS. 





KINKEAD ON TORTS. 

lf a multiplication of text books on the subject of 
torts indicates anincreasing degeneracy of the human 
race we might have some reason to regret the appear- 
ance of anew commentary on the law of torts which 
is now before: us for review, said to be a “‘philosophic 
discussion of the general principles underlying civil 
wrongs ex delicto,” by Edgar B. Kinkead, of the Col- 
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umbus (Ohio) bar, and professor of law in the Ohio 
State University. 

The subject of torts is one of the great general sub- 
divisions of the law. Ina treatment of this subject 
we expect to find, not a digest of the cases, nor even a 
statement of every shade or variation of meaning of 
the legal principles involved but a full discussion of 
the principles themselves. ‘That Mr. Kinkead has 
thoroughly appreciated this expectation of the pro- 
fession, we have but to glance at the following para- 
graph in his preface: ‘In writing upon a subject of 
such extent and magnitude as this, the general prin- 
ciples only have received attention, the various ap- 
plications to circumstances and conditions as shown 
by the numerous adjudications have not been pur- 
sued to great extent. We found plenty to do in 
covering the general principles and pursuing the 
great outlines of the subject. As lawyers become 
better educated in their profession, the more they 
learn to depend upon a knowledge of general prin- 
ciples and less upon cases, the more they will appre- 
ciate and prefer a scientific treatise to a case-digested 
text-book.”’ 

The following is the plan of the work. Part I. is 
Introductory, including a discussion of the general 
nature of torts and a classification of rights and 
duties violated by torts. Part II. is entitled “Liabil- 
ity of Persons.” Here the author discusses this 
particular question as it is affected by status, concert 
of action and relation to actor. The interesting sub- 
ject of contribution between wrong-doers is also here 
set forth. This part of the work with several chapters 
on the liability of corporations and the liability of 
persons in official relations. Part III. discusses the 
subject of “Specific Wrongs to Absolute Rights—By 
Force.” Here occur the subjects of assault and battery, 
false imprisionment, malicous abuse of process, and 
restraints of persons for peace, security and health of 
the community. Part IV. deals with “Specific Wrongs 
to Absolute Rights—Without Force.”? Here we have 
discussion of injuries to the constitutional right of per- 
sonal security, first, by animals wild or domestic; sec- 
ond,by automatic guns and other dangerous and auto- 
matic appliances. Here, also, is discussion that mul- 
titude of cases to be listed under the general head of 
negligence, which result in injury to the person, such 
as injuries from the use of dangerous agencies, from 
defects in highways, from unsafe condition of struct- 
ures and excavations and various obstructions, from 
the malpractice of physicians, surgeons and apothe- 
caries, and the negligence of common carriers of pas- 
sengers. So, also, is discussed the subject of wrongs 
affecting the reputation, such as slander, libel and 
malicious prosecution. This part closes with a dis- 
cussion of wrongs upon the right to health or com- 
fort, which embraces that vast domain of the law, 
known as nuisances. Part V. treats of ‘‘Specific 
Wrongs to Relative Rights,” which includes injuries 
to or by persons standing in various relations to the 
wrong-doer, such as the domestic relations, which 
embrace for instance, such subjects as death by 
wrongful act and sales of intoxicating liquors and 
action therefor under the civil damage statutes, the 
relation of master and servant, husband and wife, 
ete. So also the subject of wrongs in trade relations 
involving the great subject of conspiracies against 
trade. The closing chapter deals with the subject of 
constitutional relative rights, such as to education, 
to religious worship, of suffrage and against searches 
and seizures. Part VI. deals with “Specific Wrongs 
to Property Rights—By Force.’ First we have a 





discussion of wrongs upon real property, as by tres- 
pass, forcible entry and detainer, waste, etc. Next 
we have a review of the authorities. on the question 
of wrongs upon personal property. Part VII. dis- 
cusses the general subject of “Specific Wrongs to 
Property Rights—Without Foree.”’? Here we have an 
interesting treatment of wrongs to intangible per- 
sonal property as such patents, copyrights and trade- 
marks, then of wrongs to tangible personal property 
as by conversion, confusion, negligence and common 
carriers. The part closes with a discussion of wrongs 
to real property. Here we have the interesting ques- 
tions of nuisances, easements and negligent fires. 
Part VIII. closes the treatise with a discussion of 
‘*Fraud—Wrong to Rights in General.” 

The scope of this treatise, as thus outlined, shows 
a very logical and exhaustive arrangement. Its 
treatment is equally so, and its clearness of style ren- 
ders the work a valuable aid to both the student and 
practitioner. Printed in two volumes of 1789 pages 
and published by Bancroft-Whitney Company, San 
Francisco, Cal. 








BOOKS RECEIVED. 





Collateral Inheritance and Transfer Tax Law of the 
State of New York, containing original Act of 1885 
with all amendments, the Revision of 1892 with 
all subsequent amendments privr to 1896, and the 
Codification of 1896 with all subsequent amend- 
ments to date, with each act separately annotated 
and indexed. Together with forms and table of 
cases. By Edward H. Fallows, of the New York 

Bar, Transfer Tax Attorney for the State Comp- 

troller in New York County. Associate Editor, 
George M. Judd, of the New York Bar. New York: 
Baker, Voorhis & Company, 1903. Sheep, pp. 320. 
Price, $3.50. Review will follow. 








HUMOR OF THE LAW. 


A certain judge, well known to the present genera- 
tion of Philadelphia lawyers, was recently invited to 
deliver an address before the graduating class of a 
southern law school. As he entered the commence- 
ment hall he read on the swinging door the word 
“Push.” 

“That’s a good text for my speech,” he said to him- 
self, as he related the story afterward. 

He began his remarks something like this: 

“Gentlemen of the graduating class: AsI entered 
this beautiful hall a word met my eye which I would 
wish you all to take a motto in your professional 
careers.” 

Everyone instinctively turned to glance at the door, 
the orator among the rest. There, on the inside, in 
letters only too easily read, was the inscrip- 
tion, ‘Pull.’ 

“Tt was a clean give away,” said the judge later; 
“T’d let the cat out of the bag then and there, an 
there wasn’t a thing todo but to confess.” 


WEEKLY DIGEST. 








Weekly Di tof ALL the Current Opinions 
of ALL e State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 
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1. ADVERSE POssESsION—What Constitutes. — The re- 
moval of a portion of a house, the filling of ditches on 
two occasions, and the payment of taxes are not suffi- 
cient to constitute adverse possession.—Bynum v. Hew- 
lett, Ala., 34 So. Rep. 391. 

2. ANIMALS—Election to Prohibit. — The county judge 
must publish the result of an election held to determine 
whether stock should be permitted to run at large.— 
King v. State, Tex., 74 8. W. Rep. 773. 

3. APPEAL AND ERROR—Approval of Record.—That the 
record was not signed and approved by the judge until 
the next term after the entry in the judge’s calendar 
held not prejudicial error. — Percival v. Yousling, Lowa, 
94 N. W. Rep. 913. 

4. APPEAL AND ERROR—Failure to File Brief. — Where 
appellant fails to file his briefs in the trial court and 
give notice thereof to the appellee, the appeal will be 
dismissed.—Gulf, C. & 8. F. R. Co. v. Hall, Tex., 748. 
W. Rep. 778. 

5. APPEAL AND ERRoR—Findings of Referee. — A ref- 
eree’s findings of fact in an action tried before him held 
entitled to the same consideration on appeal as the ver- 
dict of a jury.—Johnson v. Johnson, Colo., 72 Pac. Rep. 
604. 

6. APPEAL AND ERROR—Motion to Dismiss. — A motion 
to dismiss an appeal, or to affirm for failure to file briefs, 
need not be considered, where an examination of the 
record shows that the judgment should be affiirmed.— 
Steiger v. Fronhofer, Oreg., 72 Pac. Rep. 693. 


7. APPEAL AND ERROR—New fPrial.—A motion for new 
trial for alleged errors in law presents legal questions, 
in the determination of which the trial court exercises 
no discretion.—Fitger v. Archibald Guthrie & Co., Minn., 
94 N. W. Rep. 888. 

8. APPEAL AND ERROR — Jurisdiction of Court. — De- 
fendant could not object to jurisdiction of court to con- 
sider or pass on issues raised by himself by answer toa 
petition filed to discharge a decree.—Dunton v. McCook, 
Iowa, 94 N. W. Rep. 942. 

9. APPEAL AND ERROR—Rehearing. — A petition to re- 
hear will not be entertained, unless it appears that 
some material point was overlooked, or some control- 
ling authority escaped the attention of the court, or 
some other weighty consideration requires it. — Elmore 
v. Seaboard Air Line Ry. Co., N. Car., 44 8. E. Rep. 620. 

10. ASSIGNMENTS FOR BENEFIT OF CREDITORS — 
Setting Aside in Part.—Judgment creditors, attacking an 
assignment for benefit of creditors as fraudulent, held 
not estopped thereby from sharing in distribution of as- 
signed estate.—Jn re Garver, 82 N. Y. Supp. 594. 

ll. ATTACHMENT—Grounds. — Shipment of beer bya 
brewer to customers outside the state in usual quanti- 
ties held insufficient to justify an attachment on the 
ground that he was removing his property without the 





state, ete.—Herman Goepper & Co. v. Phenix Brewing 
Co., Ky., 74S. W. Rep. 726. 

12. ATTACHMENT—Unrecorded Deed. — An unrecorded 
deed conveying real estate, supported by a valuable 
consideration, if given with the intent to defraud credi- 
tors, is invalid as against a subsequent attachment of 
the property, though by one having knowledge of the 
deed.—D’Arcy v. Mooshkin, Mass., 67 N. E. Rep. 339. 

13. ATTORNEY AND CLIENT — Attorney’s Services. — An 
agreement to pay for attorney’s services held not a 
common-law contract for services, but an equitable as- 
signment of one-quarter of the moneys or property re- 
covered in the action. — Bennett v. Donovan, 82 N. Y. 
Supp. 506. 

14, ATTORNEY AND CLIENT—Highways. — An attorney 
of a railroad company in intraducing evidence to prove 
a dedication, and making such dedication a defense, does 


not bind the company, against its denial, in another 


suit, of such dedication.—Hast v. Piedmont & C. R. Co., 
W. Va., 44S. E. Rep. 155. 

15. BAILMENT—Title Acquired.— Bona fide purchaser of 
achattel from a bailee for storage does not acquire a 
good title as against the owner. — Ullman, Einstein & 
Co. v. Biddle Bros., W. Va., 44 8. E. Rep. 280. 

16. BANKRUPTCY—Contract.—A contract under which 
a bankrupt purchased goods construed, and the trustee 
held to have no greater right thereunder in respect to 
the return of goods than the bankrupt would have had. 
—In re Nicholas, U. 8. D.C., N. D. N. Y., 122 Fed. Rep. 
299. 

17. BANKRUPTCY — Fraudulent Conveyance. — Under 
Bankr. Act July 1, 1898, §§ 67e, 70a, 70e, 30 Stat. 564-566, ch. 
541 (U. S. Comp. St. 1901, pp. 3449, 3451, 3452), a trustee in 
bankruptcy is entitled to have a fraudulent conveyance 
by the bankrupt set aside, provided any of the bank 
rupt’s creditors would be entitled to such relief.—Cox y- 
Wall & Huske, N. Car., 44 8. E. Rep. 635. 

18. BANKRUPTCY — Limitations.— A claim against a 
bankrupt, barred by limitations, held not a nonprovable 
debt, so as not to be affected by the bankrupt’s dis- 
charge.—Hargadine- McKittrick Dry Goods Co. v. Hud- 
son, U. 8. C.C. of App., Eighth Circuit, 122 Fed. Rep. 232. 

19. BANKRUPTCY — Orders of Referee. — All orders of a 
referee in bankruptcy are made expressly subject to re- 
view by the judge, who has power to vacate an order 
discharging a trustee.—Brown v. Persons, U. S. C. C. of 
App., Third Circuit, 122 Fed. Rep. 212. 

20. BANKRUPTCY—Preferences.—The fact that a credi- 
tor has received a preference does not debar him from 
joining in a petition to have his debtor adjudicated an 
involuntary bankrupt.—/n re Hornstein, U. 8. D. C., N. 
D. N. Y., 122 Fed. Rep. 266. 

21, BANKRUPTCY — Proving Debt After Expiration of 
Year.—A creditor may prove his debt after the expira- 
tion of a year, where the delay was due to the fraud of 
the bankrupt in falsely making it appear by his sched 
ule that there was no estate for distribution, and he is 
the only person objecting to the proof. — Zn re Towne, U 
8. D. C., D. Mass., 122 Fed. Rep. 313. 

22. BANKRUPTCY—Referee in Bankruptcy. — The state 
courts are without authority to review conclusion of 
referee in bankruptcy that securities retained by credi- 
tor bank did notconstitute preferences. — Clendening v. 
Red River Valley Nat. Bank, N. Dak., 94 N. W. Rep. 901. 

23. BANKRUPTCY—Replevin.—State court held to have 
jurisdiction of an action of replevin for goods in the 
hands of one against whom a petition in bankruptcy was 
filed after the commencement of the replevin action.— 
McFarlan Carriage Co. v. Wells, Mo.,74 8. W. Rep. 878. 

24. BANKRUPTCY — Wages.—Under Bankr. Act July 1, 
1898, ch. 541, § 64b (4), 30 Stat. 563 (U. S. Comp. St. 1901, p. 
3447), sums due one who worked by the piece held wages, 
within sec. 64b (4), and entitled to priority.—Jn re Gure- 
witz, U.S.C. C. of App., Second Circuit, 121 Fed. Rep. 
982. 

25. BANKS AND BANKING—Preferences. — An executor, 
depositing money of the estate in an apparently solvent 
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bank, held to have no preference over creditors of the 
bank.—Officer v. Officer, Iowa, 94 N. W. Rep. 947. 

26. BILLS AND NOTES — Indorsement. — Signatures of 
payees of non-negotiable note written on the back 
thereof, when the note was passed to plaintiff, held not 
to constitute a technical indorsement, rendering the 
payees liable as indorsers. — Lowell Trust Co. v. Pratt, 
Mass., 67 N. E. Rep. 36%. 

27. BILLS AND NoTES—Usury. — To avoid a defense of 
usury, an indorsee of a note must plead and prove that 
he took without notice, before maturity, and fora valu- 
able consideration —Bovier v. McCarthy, Neb., 94 N. W. 
Rep. 965. 

28. BOUNDARIES—Field Notes. — Where a government 
corner cannot be located, the field notes of the govern- 
ment survey are to be taken as prima facie evidence of 
its location.—Knoll v. Randolph, Neb., 94 N. W. Rep. 964. 

29. BROKERS—Commissions. — In action by real estate 
broker for commissions, the rule that plaintiff could not 
sue On an express contract, and recover on a quantum 
meruit or an implied one, held not to preclude recovery. 
—Armstrong v. Cleveland, Tex., 74S. W. Rep. 789. 

30. BROKERS — Commissions. — Real estate broker’s 
right to agreed commissions held not defeated by cli- 
ent’s reservation of right to prescribe terms of sale; 
purchaser and client having reached an agreement 
thereon.—Collins v. Padden, Iowa, 94 N. W. Rep. 905. 

31. BROKERS—Principal and Agent. — Where an agent 
for the purchase of a thing becomes the purchaser with 
the full knowledge of the principal, the relation of prin- 
cipal and agent is terminated.—Teal v. McKnight, La., #4 
So. Rep. 433. 

32. CARRIERS—Injuries to Passengers. — A passenger, 
electing to ride on the front platform of a street car 
when there was room inside, held to assume the addi- 
tional risks of such position. — Vogler v. Central Cross- 
Town R. Co., 82 N. Y. Supp. 485. 

33. CARRIERS—Leaning Out of Car Window.—Whether 
a passenger, who collided with an object near the track 
while leaning out of acar window, was negligent, held 
for the jury.—Gulf,C. & 8. F. Ry. Co. v. Phillips, Tex., 
74S. W. Rep. 793. 

34. CARRIERS—Passengers on Freight Train.—The pre- 
sumption that conductors of freight trains have no 
authority to authorize passengers to ride may be over- 
come by proof of an order to the conductor from the 
superior officer to carry the person on his freight train. 
—Dysart v. Missouri, K. & T. Ry. Co., U. 8. C. C. of App., 
EHighth Circuit, 122 Fed. Rep. 228. 

35. CARRIERS—Running Car Down Grade. — Runninga 
street car down grade at an unusually high rate of 
speed, there being a curve at the bottom, held negli- 
gence toward the passengers. — South Covington & C. 
St. Ry. Co. v. Constans, Ky., 74S. W. Rep. 705. 


#6. CARRIERS—Seaworthiness. — Forwarders held not 
liable for loss ef goods shipped by the first steamer 
leaving the port of consignment, not shown to have been 
unseaworthy at the time of her departure. — Fowle v. 
Pitt & Scott, Mass., 67 N. E. Rep. 343. 

37. CHAMPERTY AND MAINTENANCE—Omitted Property 
From Tax List. — A contract for the discovery of prop- 
erty omitted from assessment in a county, and forthe 
collection of taxes thereon, held not champertous.— 
Shinn v. Cunningham, Iowa, 94 N. W. Rep. 941. 


38. CHATTEL MORTGAGES—Conditional Sale.—An un- 
recorded and unacknowledged conditional bill of sale of 
chattel mortgage is valid between the parties.—McFar- 
lan Carriage Co. v. Wells, Mo., 74 8. W. Rep. 878. 

39. CHATTEL MORTGAGES —Conversion.—A _ chattel 
mortgagee cannot maintain an action for the conversion 
or taking of the property by a third person before the 
law day of the mortgage.—Johnson v. Wilson & Co., Ala., 
54 Atl. Rep. 392. 

40. CHATTEL MORTGAGES—Duty to Examine Records.— 
A creditor is not bound to examine records in another 
state for chattel mortgages existing against his debtor’s 





property.—Syck v. Bossingham, Iowa, 94 N. W. Rep 
920. 

41. CHATTEL. MORTGAGES — Evidence of Waiver.—A 
hattel mortgagee may waive his mortgage lien, or be 
estopped to enforce it, without any written evidence to 
show the waiver or estoppel, and without any consider; 
ation to support it.—Livingston v. Stevens, Iowa, 94.N. 
W. Rep. 925. 

42. CONTRACTS — Annulment.— Where one of several 
joint owners in sole possession of the property refuses 
to account, as provided by a contract under which he is 
in possession, the contract must continue in operation 
until settlkement.—Derouen v. Romero, La., 34 So. Rep. 
415. 

43. CONTRACTS— Cancellation.—A contract giving the 
vendor the right to cancel an accepted order for an 
engine at any time before shipment held not against 
public policy —Hypse v. Avery Mfg. Co., Tex., 74 S. W. 
Rep. 812. 

44. CONTRACTS—Construction.—A provision in a con- 
tract for the sale of land that, in case of default in the 
last payment, the prior payments should be retained by 
the{vendor as damages, construed, and fheld one fora 
penalty, against which the court would grant relief.— 
Sherburne v. Hirst, U.S8.C.C , D. Oreg., 121 Fed. Rep 
998, 

45. COPYRIGHTS—Photographs.—A celluloid sheet, con- 
taining a series of pictures printed from a negative on 
which they were taken in rapid succession by means of 
a camera, is subject to copyright as a photograph.— 
Edison v. Lubin, U. 8. C.C. of App., Third Cireult, 122 
Fed Rep. 240. 

46. CORPORATIONS—Bona Fide Purchaser.—A pur- 
chaser of stock at a sale of a bankrupt’s assets, with 
knowledge that an indorsement by the bankrupt’s 
donee was not for the purpose of transferring title, held 
not abona fide purchaser, and not entitled to the stock 
as against such donee —Goodwin v. Hampton Transp. 
Co., Mich., 94 N. W. Rep. 729. 

47. CORPORATIONS—Managing Director.—A managing 
director of acorporation held to have authority to em- 
ploy brokers to sell corporation’s real estate without a 
vote of the directors.—Henderson v. Raymond Syn- 
dicate, Mass., 67 N. E. Rep. 427. 

48. CORPORATIONS — Trustees.—On mere proof that 
three persons were the only stockholders of a corpor- 
ation, no presumption arose that they were trustees 
thereof.—Grand Rapids School Furniture Co. v. Grand 
Hotel & Opera House Co., Wyo., 72 Pac. Rep. 687. 


49. CORPORATIONS—Ultra Vires.—The fact that, as bee 
tween the parties, a corporation appeared to be an 
accommodation indorser of a note, held not to render 
the transaction wltra vires.—Beacon Trust Co. v. Souther, 
Mass., 67 N. E. Rep. 345. 

50. CORPORATIONS—Ultra Vires.—A corporation must 
plead the defense of ultra vires by way of confession and 
avoidance, if it wishes to avail itself ihereof.—Lewis v. 
Clyde S. S. Co., N. Car., 44 8S. E>Rep. 666. 

51. Costs—Common Law.—At common law no costs 
are recoverable.—Price v. Clevenger, Mo., 74 8. W. Rep- 
894. 

52. COVENANTS—Void Deed.—A covenant of warranty, 
in a void deed is of no avail to a remote grantee, who 
has received no assignment thereof.—Smith v. Ingram, 
N. Car., 44 8. E. Rep. 643. 

53. CRIMINAL TRIAL—Expert Testimony.—In a prose- 
cution for murder, expert testimony of physicians as to 
the indication of post mortem examination of deceased 
held admissible.—State v. Wilcox, N. Car., 44 S. E. Rep. 
625. . 

54. CRIMINAL KvIDENCE—Former Conviction.—Where 
an aggravated assault was proven, a plea of former con- 
viction of a simple assault was no bar.—Heinen Vv: State, 
Tex., 74S. W. Rep. 776. 

55. CRIMINAL KVIDENCE — Handwriting.—Where wit- 
ness identified a pay roll, and testified to defendant’s 
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signature thereon, the roll was not objectionable on the 
ground that the witness did not see defendant sign the 
same.—Commonwealth v. Burton, Mass.,67 N. E. Rep. 
419. 

56. CRIMINAL EVIDENCE—Res Gestae.—Proof of acts of 
third persons, after commission of the offense, not a 
part of the res geste, is not admissible.—Hampton v- 
State, Ind., 67 N. E. Rep. 442. 

57. CRIMINAL TRIAL—Appeal by State.—The state has 
no appeal from a judgment quashing an indictment 
where the punishment cannot be death nor imprison- 
ment at hard labor.—State v. Kalone, La., 34 So. Rep. 
475. 

58. CRIMINAL TRIAL—Conviction.—There may be a 
conviction, though the body of the crime be not ab- 
solutely proven, independent of the confession.—State 
v. Coats, Mo., 74S. W. Rep. 864. 


69. CRIMINAL TRIAL—Misconduct of Jury.—The fact 
that the jury were out not exceeding five minutes con- 
sidering their verdict affords no ground for setting the 
verdict aside.—Turner v. State, Tex., 74S. W. Rep. 777. 


60. CRIMINAL TRIAL—Probable Cause.—The complaint 
on which a prosecution is commenced is insufficient to 
support a conviction; it affirming that affiant merely had 
“cuuse to believe’ defendant committed an offense.— 
Sims v. State, Ala., 34 So. Rep. 400. 

61. CRIMINAL TRIAL—Subpecenas for Defense.—Accused 
is entitled, as a matter of strict right toa reasonable 
time to hear from the sheriff of another parish as to sub 
peenas issued to witnesses in such parish.—State v. 
Scott, La., 34 So. Rep. 479. 

62. CurRTESY—Constitutional Law.—A marriage prior 
to ratification of Const. i868, held to give husband no 
rights in lands acquired by wife subsequent to the Non- 
stitution, so as to prevent operation of constitutional 
provision affecting curtesy.—Hallyburton v. Slagle, N. 
Car., 44 S. E. Rep. 655. 

63. DAMAGES—Piysical Examination.—Refusal to re- 
quire an unmarried female to submit to a physical ex- 
amination of her person in action for injuriesfheld not 
such an abuse of discretion as would require a reversal. 
—Louisville Ry. Co. v. Hartledge, Ky., 74S. W. Rep. 742. 

64. DEDICATION—Common Law.—Acts of landowner in 
platting his land held not to have constituted a common- 
law dedication of the streets indicated thereon.—Nodine 
v. City of Union, Oreg., 72 Pac. Rep. 582. 

65. DEEDS—Undue Influence.—The undue influence 
which will avoid a deed fis a fraudulent influence, and 
affection of a parent to a child is a natural and lawful in- 
fluence, un ess so used as to confuse the jndgment.— 
Sawyer v. White, U.S.C. C. of App., Eighth Circuit, 122 
Fed. Rep. 223. 

66. DEPOSITIONS—Admissibility in Evidence.—A depo- 
sition, quashed because wrongfully taken, was inadmis- 
sible to show that the purty had resorted to improper 
means to procure and color testimony.—Joy v. Liver- 
pool, London & Globe Ins. Co., Tex., 74 S. W. Rep. 822. 


67. DIVORCE—Residence.—The residence of a husband 
determines the residence of the wife, though she is ab- 
sent from him, in the absence of any reason existing for 
her not living with her husband.—Harris v. Harris, 82 
N. Y. Supp. 568. 

63. DIVORCE—Separation.—Where a husband has for 
years pursued toward his wife a course of cruel indiffer- 
ence, and has once struck her, she will be granted a 
s¢paration from bed and board.—Duhon v. Duhon, La., 
34 So. Rep. 428. 

69. EJECTMENT—Muniments of Title.—Where deeds 
under which plaintiff held showed prima facie titl+, con- 
sent to possession of property by defendant did not 
devest him of title or affect his right to bring ejectment. 
—Bynum v. Hewlett, Ala. 34 So. Rep. 391. 


70. EMINENT DOMAIN—Damages Defined.—Measure of 
damages for acts done by acityin the exercise of the 
right of eminent domain, causing an interference with 
the flow of water through{plaintiff’s premises, defined.— 


_ing obtained jurisdiction to 





Boston Belting Co. v. City of Boston, Mass., 67 N. E. Rep. 
428. 


71. EMINENT DOMAIN—Grant to County.—A landowner 
who has granted land to a county for a highway cannot 
complain that the county has granted to a natural gas 
company the right to construct a conduit underneath the 
road.—Ward v. Triple State Natural Gas & Oil Co., Ky., 
74S. W. Rep. 709. 

72. Equiry—Administrator’s Sale.—In suit to quiet 
title, where parties claimed under different adminis- 
trators’ sales, to refuse to remand cause for further 
testimony as to reasons for asecond administrator’s sale 
of the land held error.—Sasser v. Seavy, Miss., 34 So. 
Rep. 388. 

73. Equiry—Boundary Line.—A court of equity, hav- 
determine a disputed 
boundary line, has authority to determine the owner- 
ship of the land involved.—Kilgore v. Carmichael, 
Oreg., 72 Pac. Rep. 637. 


74. EVIDENCE—Execution Sale.—A purchaser at a void 
execution sale acquired no title to the property, and on 
rule to show cause, may be summarily required to return 
the property to the sheriff.—August v. Gilmer, W. Va., 
44S. E. Rep. 143. 


75. EVIDENCE—Expert Witness.—A civil engineer, who 
had never been employed in the building of railroads, 
held competent to give expert testimony as to the de- 
gree of inclination which should be given to the slopes 
of a railroad cut. — Scott v. Astoria R. Co., Oreg., 72 Pac. 
Rep. 594. 

76. EVIDENCE — Judicial Notice. — Courts will not take 
judicial notice that a county has adopted the township 
organization law. — Shively v. Lankford, Mo.,748. W. 
Rep. 835. 

77. EVIDENCE—Mental Capacity of Testator.—In a suit 
to contest a will, it is improper to ask a nonexpert wit- 
ness whether the testator, at the time of making the will, 
had sufficient mind and memory to understand the will 
in question, etc. — Baker v. Baker, IIl., 67 N. E. Rep. 410. 

78. EVIDENCE—Parol Agreements.—The rule that parol 
agreements are merged in a written contract has no ap- 
plication when fraud or mistake is alleged. — Gwaltney 
v. Provident Sav. Life Assur. Soc., N. Car., 44S. E. Rep. 
659. 

79. EXCHANGES — Gambling Contracts. — A board of 
trade held not entitled to restrain the dissemination of 
market quotations emanating from its pits, in which 
more than 90 per cent of the transactions occurring 
were mere gambling transactions. — Board of Trade of 
City of Chicago v. Donovan Commission Co.,U.8.C.C, 
E. D. Mo., 121 Fed. Rep. 1012. 

80. EXECUTION—Unfinished Beer.—Unfinished beer in 
a state of intermediate fermentation is not subject to 
execution. -- Herman Goepper & Co. v. Phaenix Brewing 
Co., Ky., 74S. W. Rep. 726. 

81. EXECUTORS AND ADMINISTRATORS—Claim Against 
Estate. — An administrator held to have the burden of 
proving the payment of a claim for board shown to have 
been furnished the deceased.—Best v. Best’s Adm’r, Ky., 
74.8. W. Rep. 738. 

82. EXEMPTIONS-—Surviving Wife.—The wife’s right to 
the insurance fund created by the husbandad’s investment 
of his moneys in premiums is contingent on her surviv- 
ing him.—Kittel v. Domeyer, N. Y., 67 N. E. Rep. 433. 

83. FALSE PRETENSES — Injuries to Passengers. — A 
passenger, injured in a collision, held liable for obtain- 
ing money under false pretenses by falsely represent- 
ing the cause and extent of his injuries.—Commonwealth 
v. Burton, Mass., 67 N. E. Rep. 419. 

84. FIXTURES — Merger in Realty. — Where, undera 
contract to repair a sugar house, new pieces of machin- 
‘ery are put in, held, they become merged into the sugar 
house and lose their character as movables. — Swoop v. 
St. Martin, La., 34 So. Rep. 426. 

85. FRAUDULENT CONVEYANCES — Father to Son.—A 
conveyance from a father to his son when the former is 
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largely in debt, in consideration of an agreement for 
support, is prima facie fraudulent as against existing 
creditors.—Spear v. Spear, Me., 54 Atl. Rep. 1106. 


86. FRAUDULENT CONVEYANCES — Quieting Title.—A 
grantor of a conveyance for the purpose of defrauding 
his creditors cannot have his title quieted as against 
such conveyance. — Durand v. Higgins, Kan., 72 Pac. 
Rep. 567. 

87. GUARANTY—Power of Attorney.—A guaranty of the 
payment of notes given for the payment of a firm debt, 
executed by the attorney in fact of one of the partners, 
held to impose no obligation. — Muth v. Goddard, Mount., 
72 Pac. Rep. 621. 


88. GUARDIAN AND WARD—Correction of Annual State- 
ment. — An annual settlement of an estate, made by a 
public administrator, is subject to correction at any 
time while the administration is in progress. — State v. 
Greer, Mo., 74 8. W. Rep. 861. 

89. GUARDIAN AND WARD — Sale by Tutor. — Where 
tutors sold the land of their minors to their own debtor 
in payment of their debts tohim, he must be held to 
have knowledge of the defect of his title.— Rocques’ 
Heirs v. Levecque’s Heirs, La., 34 So. Rep. 454. 

90. HEALTH — County Physician. — Under Rev. St. 1895, 
art. 4339, 4340, county physician held not authorized to 
employ a physician to attend smallpox patients at the 
county’s expense.—Barrett v. Hill County, Tex., 74S. W. 
Rep. 811. 

91. HIGHWAYS — Appeal from Commissioners Order.— 
Owners of land on and over which a road is established 
are entitled to appeal from the final order of highway 
commissioners laying out the road. — Hegenbaumer v. 
Heckenkanpp, II1., 67 N. E. Rep. 389. 


92. HOMESTEAD—Exemption.— Whether land is exempt 
us ahomestead from operation of a trust deed is to be 
determined by the conditions existing at the time such 
deed is given. — Crebbin v. Moseley, Tex., 74S. W. Rep. 
815. 

93. HOMESTEAD — Exemptions.—A homestead held not 
allowable against a debt; descent of the land being cast 
on the husband before, but it not being claimed asa 
homestead till after the debt was created. — Pork v. 
Wright, Ky., 74S. W. Rep. 712. 


94. HOMESTEAD — Intention to Reinvest. — As against 
an execution creditor claiming an excess of the pro- 
ceeds of a debtor’s homestead sold under mortgage fore- 
closure, the burden is on the debtor to show intent to 
reinvest in another homestead.—State v. Hull, Mo., 74 8S. 
W. Rep. 888. 

95. HOMESTEAD — Waiver. — Intervention in an act of 
mortgage of the mortgagor’s wife, and her waiver of any 
rights that she may have, is not a waiver of the home- 
stead by the husband, as contemplated by Const. art. 


246. — Bank of Jeanerette v. Stansbury, La., 34 So. Rep. 


452. 

96. HOMICIDE—Self-Defense.—A person's right of self- 
defense, authorizing the taking of life, held not to in- 
clude a case where decedent is about to attack him.— 
Nix v. State, Tex., 74S. W. Rep. 764. 

97. HUSBAND AND WIFE — Void Deed. — A married 
woman, who permits a grantee under a void deed from 
her and subsequent grantees to take possession of the 
land and make valuable improvements thereon, is not 
estopped from recovering the land. — Smith v. Ingram, 
N. Car., 44S. E. Rep. 643. 


98. INFANTS—Disaffirmance After Majority.—Disafiirm- 
ance of aconveyance made during minority is accom- 
plished where the party, after majority, does some posi- 
tive and distinct act inconsistent with the validity of the 
conveyance. — Shroyer v. Pittenger, Ind., 67 N. E. Rep. 
475. 

99. INJUNCTION — Ballots. — An injunction does not lie 
to restrain ballot commissioners from putting on the 
ballots to be used at a general election the question of 
the relocation of the county seat. — Morgan v. Wetzel 
County Court, W. Va., 44S. E. Rep. 182. 





100. INJUNCTION — Destroying Trees.—Lot owner held 
entitled to injunction to restrain town council from de- 
stroying trees under defective proceedings relating to 
construction of sidewalks. — Burget v. Incorporated 
Town of Greenfield, lowa, 94 N. W. Rep. 933. 

101. INJUNCTION — Trespass. — Ordinarily an action in 
equity will not lie to restrain a solvent person from 
trespassing on personal property. — Ganow v. Denney, 
Neb., 94 N. W. Rep. 959. 

102. INSANE PERSONS—Guardianship.—Danger that old 
man may commit malicious injuries involving his es- 
state in damages held not to warrant guardianship, 
under Code, § 3219.—Schick v. Stuhr, Iowa, 94 N. W. Rep. 
915. 

103. JuDGES—Special Judge.—Where a special term of 
a circuit court failed because the judge was holding 
court in another county, the acts of a special judge 
appointed to hold such special term were not sustain- 
able as the acts of a judge de facto. — Caldwell v. Barrett 
& Turner, Ark., 74 S. W. Rep. 748. 

104. JUDGMENT — Disallowed Claim. — A decision of a 
court in bankruptcy disallowing a claim held a bar to 
a subsequent action against the bankrupt on such claim 
in another jurisdiction. — Hargadine-McKittrick Dry 
Goods Co. v. Hudson, U. 8. C. C. of App., Kighth Circuit, 
122 Fed. Rep. 232. 

105. JUDGMENT — Dismissal. — Where a judgment was 
erroneously entered, which would not be a bar to anew 
action, such judgment could not be amended, against 
objections, so as to make it a dismissal on the merits.— 
Day v. Mountin, Minn., 94 N. W. Rep. 87. 


106. JUDGMENT—Res Gestx.—To constitute res judicata 
the thing demanded must be the same, and the demand 
must be founded on the same cause of action. — Wood- 
cock v. Baldwin, La., 34 So. Rep 440. 


107. JUSTICES OF THE PEACE — Injunction. — A bill to 
enjoin a judgment by ajustice as void, which fails to 
show that plaintiff was without adequate remedy at 
law, held bad.—Hickok v. Caton, W. Va., 448. E. Rep. 178. 


108. JUSTICES OF THE PEACE—Jurisdiction. — Where a 
petition for certiorari to review a judgment of a justice 
of the peace does not deny that the justice had jurisdic- 
tion, it will be presumed that he had. — Hegenbaumer v. 
Heckenkamp, III., 67 N. E. Rep. 389. 


109. LANDLORD AND TENANT — Misfeasance. — In the 
absence of contractual obligations, the landlord is liable 
to his tenant only for acts of misfeasance. —- Roberts v. 
Cotty, Mo., 74S. W. Rep. 886. 

110. LICENSES — Traveling Doctor. — A city has statu- 
tory authority to impose ona “magnetic, psychic, or 
other healer” a license tax of $5 a day. — Steiner v. Lig- 
gett, Kan., 72 Pac. Rep. 577. , 


111. LIFE EsTaTES—Bond from Usufructuary.—Where 
testator institutes his wife as usufructuary, and appoints 
her executrix without bond, she as usufructuary must 
give bond.—Maguire v. Maguire, La., 34 So. Rep. 443. 


112. LIFE EsTaTEsS—Royalties from Oil Wells.—The 
devisee of a life estate is entitled to royalties from oil 
wells opened by the testator’s lessee, though after the 
life estate accrued.—Andrews v. Andrews, Ind., 67 N. E. 
Rep. 461. 


113. LIFE INSURANCE—Cancellation.—Where a life 
policy was wrongfully canceled by the company, the in- 
sured was entitled to recover the premiums paid, with 
interest on each from the date of payment.—Gwaltney v. 
Provident Sav. Life Assur. Soc., N. Car., 44 8. E. Rep. 659. 


114. LIMITATION OF ACTIONS—Amended Pleadings.—An 
amendment which amounts merely to a restatement of 
the original cause of action relates back to the filing of 
the original.—Shroyer v. Pittenger, Ind., 67 N. E. Rep. 
475. 

115. LIMITATION OF ACTIONS—Petitory Action.—A pet- 
itory action, claiming ownership of property and rents 
therefor, is a continuous interruption of prescription as 
to the claim of rents until its determination.— Woodcock 
v. Baldwin, La., 34 So. Rep. 440. 
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116. LIMITATION OF ACTIONS—Kight to P.rsonal De- 
cree.— Where, in foreclosure, it appears that the note se- 
cured is barred by limitation, no personal decree can be 
entered.—Overholt v. Dietz, Oreg., 72 Pac. Rep. 695. 


117. MANDAMUS — Relocation of County Seat —Man- 
damus lies to compel the county court to declare the re- 
sult of a vote on relucation of the couaty seat, where it 
has failed so to do.—Morgan v. Wetzel County Court, W. 
Va., 448. EK. Rep. 182. 

118. MARSHALING ASSETS — Mortgages. -- Mortgagees 
held entitled to have unincumbered property. of the 
mortgagor applied on taxes and labor liens before appli- 
cation of the mortgaged property thereto.—Herman 
Goepper & Co. v. Phenix Brewing Co., Ky., 74.8. W. Rep. 
726. 

119. MASTER AND SERVANT—Assumed Risk.—That poles 
supporting electric wires, which plaintiff, a lineman, 
was required to climb, might fall by reason of decay or 
weakness, held a risk which plaintiff assumed.—Kellogg 
v. Denver City Tramway Co., Colo., 72 Pac. Rep. 609. 


120. MASTER AND SERVANT—DVeath of Servant.—A mas- 
ter held not liable tor the death of his servant by reason 
of his failure to provide a watchman to look out for en- 
gines entering the factory yard.—Merchants’ & Planters’ 
Oil Co. v. Burns, Tex., 74 8S. W. Rep. 758. 

121. MASTER AND SERVANT—Fellow-Servants.—A freight 
conductor, not on duty, but riding on a train on his way 
to his home, is not a fellow-servant with those operating 
the train.—Illinois Cent. R. Co. v. Leiner, IIl., 67 N. E. 
Rep. 398. 

122. MASTER AND SERVANT—Injuries to Employee.—In 
an action for injuries sustained by an employee by rea- 
son of an iron handle breaking, evidence that plaintiff 
did not appreciate any danger from the handle held ad- 
missible.—Murphy v. Marston Coal Co., Mass., 67 N. E. 
Rep. 342. 

123. MASTER AND SERVANT—Liability for Tort.—The 
master is liable in damages for injuries willfully and in- 
tentionaily inflicted by the servant while acting in the 
general scope of his employment.—City Delivery Co. v. 
Henry, Ala., 34 So. Rep. 389. 

124. MASTER AND SERVANT—Negligence.—The placing 
of dynamite near a furnace fire, which an employee 
tended, held negligence, in violation of the master’s 
duty to furnish a safe place to work.—Angel v. Jellico 
Coal Min. Co., Ky., 74S. W. Rep. 714. 

125. MASTER AND SERVANT—Non-Feasance.—A servant 
is not liable to tuird persons on account of his non-per- 
formance of a duty of his employment, but only for acts 
of positive wrong or negligence.—Kelly v. Chicago & A. 
Ry. Co., U. 8. C. C., W. D. Mo., 122 Fed. Rep. 286. 

126. MECHANICS’ LIENS—Money Demand.—A money de- 
mand against a defendant in a mechanic’s lien foreclos- 
ure will not warrant intervention therein, though plaint- 
iffs consent thereto.—Cook v. Gallatin R. Co., Mont., 72 
Pac. Rep. 678. 

127. MINES AND MINERALS—Extra- Lateral Rights.—The 
possession and ownership of the surface of a lode min- 
ing claim is the possession of the lode to the full extent 
of the extra-lateral right of the owner of the claim.—Em- 
pire State-Idaho Mining & Developing Co. v. Bunker 
Hill & S. Mining & Concentrating Co., U. S. C. C. of App., 
Ninth Circuit, 121 Fed. Rep. 973. 

128. MINES AND MINERALS--Rights of Several Owners. 
—Where an oil and gas lease covers two or more tracts 
of land, and different persons become the owners of 
such different tracts, each owner is entitled to the 
royalty and rental arising from his tract.—Northwestern 
Ohio Natural Gas Co. v. Ullery, Ohio, 67 N. E. Rep. 494. 

129. MORTGAGES—Foreclosure.—A foreclosure sale is 
notacancellation of the mortgage debt, so long as the 
mortgagor, by resisting confirmation or prosecuting ap- 
peal, prevents the mortgagee from obtaining actual pay- 
ment.— Salisbury v. Murphy, Neb., 94 N. W. Rep. 960. 

130. MUNICIPAL CORPORATIONS—Dangerous Sidewalks. 
—Though it is not negligence for a city to have a side- 





walk slope toward the street, this is to be considered on 
the question of negligence in leaving earth thereon, so 
that, when it rains, it becomes muddy and slippery.— 
Milledge v. Kansas City, Mo.,74S W. Rep. 892. 

131. MUNICIPAL CORPORATIONS — Quorum.—Under a 
city charter requiring a quorum composed of a majority 
of the members of a council for the transaction of busi 
ness, less than a quorum cannot convene a session of the 
council and transact business.—City of Benwood v. 
Wheeling Ry. Co., W. Va., 448. E. Rep. 271. 

132, MUNICIPAL CORPORATIONS — Right to Purchase 
Waterworks.—A city, which by contract with a water- 
works company has the right to purchase from it the 
waterworks, cannot sell such right, in the absence of 
any statutory authority so to do.—De Motte v. City of 
Valparaiso, Ind., 67 N. E. Rep. 465. 

133. MUNICIPAL CORPORATIONS — Sidewalks —Where 
the entire cost of building a sidewalk is apportioned to 
the lots abutting thereon according to their frontage, the 
bill of costs cannot be made out before the sidewalk is 
completed.—People vy. Latham, Ill., 67 N. E. Rep. 403. 

134. MUNICIPAL CORPORATIONS—Street Assessment.— 
The benefit accruing to property from the greater facility 
with which fire protection can be afforded, it is proper 
for consideration in making a paving assessment.—Chi- 
cago Union Traction Co. vy. City of Chicago, Ill., 67 N. E 
Rep. 383. 

135. MUNICIPAL CORPORATIONS—Street Improvements. 
—The fact that land within city limits is altogether used 
for agricultural purposes, does not exempt it from as 
sessment for street improvements.—Duker vy. Barber As- 
phalt Paving Co., Ky., 74.8. W. Rep. 744. 

136, NEGLIGENCE — Contributory.—An averment that 
plaintiff's intestate’s death was not caused by defend- 
ant’s negligence, but by his own negligence, does not 
raise the defense of contributory negligence.—Cogdell 
vy. Wilmington & W. R. Co., N. Car., 44S. E. Rep. 618. 

137. NEGLIGENCE—Dangerous Premises.—The owner of 
an inclosed tract of land within a city held not liable for 
injury to a boy, caused by caving in of the top of the em- 
bankment in the lot, where its condition did not indicate 
a reasonable probability of such result.—Ann Arbor R. 
Co. v. Kinz, Ohio, 67 N. E. Rep. 479. 

128. NEW TRIAL—Powers of Judge.—A judge cannot, 
after ordering a new trial, take up the case in the ab- 
sence of the party in whose favor the judgment was pro- 
nounced, and, without notice, give a judgment different 
from the first.—State v. Blackman, La., 34 So. Rep 438. 


139. NUISANCE—Preserving Trees in Street.—Trees in a 
street are not necessarily a nuisance, where they do not 
obstruct travel, and it is in accordance with public pol- 
icy to preserve them.—Burget v. Incorporated Town of 
Greenfield, Iowa, 94 N. W. Rep. 943. 

140. PARTITION—Rights of Infants.—Where, in parti 
tion, there is an allotment of part of the land and a sale 
of the residue, the allotted part and the proceeds of the 
part sold must each be divided among all the co-tenants. 
—Stewart v. Tennant, W. Va., 448. E. Rep. 223. 


141. PARTNERSHIP—Landlord and Tenant.—A contract 
of partnership between one putting in the “use and oc- 
cupation” of real property against another’s time held 
to create the relation of landlord and tenant with refer- 
ence to the realty.—Hart v. Hart, Wis., 94 N. W. Rep. 820. 

142, PLEADING—Election Between Courts.—Where a 
plaintiff was entitled to proceed on two separate causes 
of action, error in requiring him to elect was not waived 
by going to trial.—Rucker v. Omaha & G. Smelting & Re- 
fining Co., Colo., 72 Pac. Rep. 682. 

143, PRINCIPAL AND AGENT—Ratification.—In order to 
establish ratification of the acts of an agent, the princi- 
pal must Know all the material facts of the original 
transaction.—Beacon Trust Co. v. Souther, Mass., 67 N. 
E. Rep. 345. 

144, PRINCIPAL AND AGENT—Scope of Authority.—A 
principal is bound to third persons, who act without 
notice or reasonable cause to believe that there is a de- 
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fect of power, by the apparent authority with which he 
clothes the agent within the scope of his agency.—Dy- 
sart v. M., K.&T. Ry. Co.,U. 8S. C. C. of App., Eighth 
Circuit, 122 Fed. Rep. 228. 

145. PRINCIPAL AND SURETY—Extension of Payment.— 
The rule that an extension which does not indulge the 
principal beyond the time in which a judgment could be 
obtained does not release the surety does not apply, 
where the time of extension is definite and uncondi- 
tional.—Revell v. Thrash, N. Car., 448. E. Rep. 596. 

146. PROHIBITION — Jurisdiction. — Prohibition lies 
from a circuit court to a justice to restrain him from 
proceeding in an action when he has not acquired juris- 
diction.—Pennsylvania R. Co. v. Rogers, W. Va., 44 8S. E. 
Rep. 300. 

147. RAILROADS—Contributory Negligence.—In action 
by an administrator of child killed on railroad track, 
held, that contributory negligence could not be imputed 
to such child nor its parent or custodian in an action by 
his administrator.—Watson v. Southern Ry., 8. Car., 44 


, 8. E. Rep. 875. 


148, RAILROADS—Excessive Speed.— Mere negligence 
in running a train faster than allowed by ordinance is 
not sufficient to entitle a licensee to recover for injuries 
caused by the excessive speed.—Illinois Cent. R. Co. v. 
Eicher, Ill., 67 N. E. Rep. 376. 

149. RAILROADS—Frightening Horse. — The unneces- 
sary sounding ofa railroad whistle, which frightened 
plaintiffs horse while it was standing in close proximity 
to a street crossing, by which plaintiff was injured, held 
to constitute actionable negligence. — McGrew v. St. 
Louis, 8. F. & T. Ry. Co., Tex., 74 8. W. Rep. 816. 

150. RaILROADS—Licensee. — A person walking along 
the tracks of a railroad company on a path usually used 
by persons for travel held a licensee, as to whom the 
railroad was only bound to refrain from willful injury.— 
Griswold v. Boston & M. R. R., Mass., 67 N. E. Rep. 354. 

151. RAILROADS — Location of Stations. —In the ab- 
sence of statutory authority, the railroad commission 
may not order a railroad company where to locate a sta- 
tion and what depots to build.—Nashville, C. & St. L. By. 
Co. v. State, Ala., 34 So. Rep. 401. 

152. REFORMATION OF INSTRUMENTS — Mistake. — 
Where, by mistake of the scrivener, a deed does not exe- 
cute the purpose of the grantor, equity will reform it at 
his instance.—Ferrell v. Ferrell, W. Va., 44 8. E. Rep. 187. 

158. REMOVAL OF CaUSES—Diverse Citizenship. — Sep- 
arate defenses, alleged by different defendants jointly 
sued, cannot be considered in determining whether the 
cause was removable to the federal courts. — Dougherty 
v. Yazoo &M. V. R. Co., U. 8.0. C. of App., Fifth Cir- 
cuit, 122 Fed. Rep. 205. 

154. REMOVAL OF CAUSES — Joinder of Defendant to 
Prevent Removal. — An averment in a petition for re- 
moval that a co-defendant of the petitioner has no con- 
nection with the cause of action sued on, and was joined 
solely forthe purpose of preventing a removal, sup- 
ported by affidavit, presents an issue of fact for trial by 
the federal court, and will be taken as true, unless con- 
troverted.—Kelly v. Chicago & A. Ry. Co, U. 8. 0C.C., 
W. D. Mo., 122 Fed. Rep. 286, 

155. REMOVAL OF CausEs — Resident Agent. — Making 
of resident agent of foreign corporation party defend- 
antto action of ejectment held not to prevent removal 
to federal courts. — Carothers v. McKinley Mining & 
Smelting Co., U. 8. C. C., D. Nev., 122 Fed. Rep. 305. 

156. SaLES—Bona Fide Purchaser —Though the imme- 
diate vendee at a private sale of a minor’s property by 
histutor may be a possessor in bad faith, it does not 
follow that his vendee, nor the vendee of his vendee, is 
likewise in bad faith.—Blair v. Dwyer, La., 34 So. Rep. 
464. 


157. SALES—Novation. — Conditional vendor, transfer- 
ring his claim against the conditional vendee for the 
purchase money, also passes his interest in the chattels. 
—Cutting v. Whittemore, N. H., 54 Atl. Rep. 1098. 

158. SaLES—Privileges of Movables. — The privilege of 





the vendor of a movable ceases to exist when the mov- 
able becomes incorporated into immovable property.— 
Swoop v. St. Martin, La., 84 So. Rep. 426. 

159. SaLEs—Rescission. — Buyer of sheep held not en- 
titled, in an action forthe price, to set off expense in- 
curred in caring for them because of their diseased con- 
dition.—Steiger v. Fronhofer, Oreg., 72 Pac. Rep. 698. 


160. SALES—Rights of Seller.— The buyer in an unexe- 
cuted contract of sale may interdict performance, in 
which case an action will not lie on the contract of sale 
for the price ofthe goods, but only for breach of 
the contract. — Herring-Hall-Marvin Co. v. Smith, 
Oreg ,72 Pac. Rep. 704. 

161. SALES—Validity. — A contract of sale, which re- 
serves title until paid for, is valid against purchasers 
from the vendee, without other notice than given by its 
record.—Troy Wagon Co. v. Hutton, W. Va., 448. E. Rep. 
135. 

162. SCHOOLS AND SCHOOL DISTRICTS — Board of Edu- 
cation —A meeting of two members of a board of edu- 
cation, without notice to the other member of the board, 
and at which he was not present, is not a legal meeting. 
—Cunningham v. Board of Education, W. Va., 448. B. 
Rep. 129. 

1638, SEDUCTION — Demurrer to Evidence. — In an ac 
tion for the seduction of plaintiff's daughter, a demur- 
rer to plaintiff’s evidence presents the question whether 
the plaintiff's testimony is sufficient to sustain a finding 
of loss of service.—Snider v. Newell, N. Car., 44 8. E. Rep. 
854. 

164. SHIPPING — Construction of Contract. — Unders 
contract by which the hirer of a vessel agreed to “pay 
the insurance” thereon for a certain sum, the duty of 
procuring the insurance devolved upon the owner, who 
had recourse upon the hirer only for the amount of the 
premium.—City of Detroit v. Grummond, U.S. ©. C. of 
App., Sixth Circuit, 121 Fed. Rep. 963. 

105. SPECIFIC PERFORMANCE—Tender.—Vendors hav- 
ing repudiated their contract from the beginning, when 
the purchaser sought performance, and was ready and 
willing, he need not make a formal tender of perform- 
ance.—Tobin v. Larkin, Mass., 67 N. E. Rep. 340. 


166. SPECIFIC PERFORMANCE—Unacknowledged Deed. 
—A contract of sale of a wife’s land by her and her hus- 
band, not acknowledged for recordation, cannot be 
specifically enforced, nor can wife be decreed to repay 
the purchase money. — Amick vy. Ellis, W. Va., 448. E. 
Rep. 257, 

167. STATUTE OF FRAUDS—Caveat Emptor.—Purchasers 
at judicial sale are not bona fide purchasers, as against a 
claim of fraud oa the debtor in the sale; the doctrine of 
caveat emptor applying. —Barstow v. Beckett, U. 8. C. O., 
S. D. Ga., 122 Fed. Rep. 140. 


168, STATUTES — Grammatieal Construction. — Gram- 
matical rule thata relative pronoun refers to the last 
antecedent, where‘it might refer to several, will not be 
applied in the construction of a statute, where the 
punctuation shows a different intent. — Seiler v. State, 
Ind., 67 N. E. Rep. 448. 

169. STREET RAILROADS—Negligence —An operator of 
a street car held not warranted in running into a wagon 
on the track, nor excused for negligence in failing to 
avoid a collision.—Schafstette v. St. Louis & M. R. BR. Co., 
Mo., 74 8. W. Rep. 826. 

170. TAXATION — Assessment of Omitted Property. — 
Authority to assess property because of its omissien 
from taxation in previous years must be derived from 
the terms of some statute.—Parkinson vy. Jasper County 
Telephone Co., Ind., 67 N. E. Rep, 471. 

111. TAXATION—Mortgage.—A mortgage on land does 
not give the mortgagee an interest inland, so as to make 
it taxable as such.—Adams v. Colonial & United States 
Mortg. Co., Miss., 34 So. Rep. 482, 

172. TAXATION —Omitted Property. — County board of 
supervisors held to have power to contract for discov- 
ery of property omitted from assessment and for col- 
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lection of taxes thereon.—Shinn v. Cunningham, Iowa, 
94 N. W. Rep. 941. 

173. TAXATION — Sale for Taxes.—A sale for taxes, 
which includes an assessment under an unconstitutional 
statute, is illegal, and a deed thereunder gives no valid 
title.—White v. Gove, Mass., 67 N. E. Rep. 359. 

174. TELEGRAPHS AND TELEPHONES — Prompt Trans- 
mission.—A telegram, importing.on its face a proposal 
to sell lumber, is sufficient to charge the telegraph com- 
pany with the necessity of a prompt transmission. — 
Beatty Lumber Co. v. Western Union Tel. Co., W. Va., 44 
8S. E. Rep. 309. 

175. TOWAGE—Negligence of Tug. — A suit in rem may 
be maintained by the owner of a tow against a tug to en- 
force liability for an injury caused by alleged negligence 
in towing, although at the time of the injury the tow 
Wis under charter to the owner of the tug.—The Temple 
Emery, U.S. D. C., E. D. Wis., 122 Fed. Rep. 180. 

176. TRADE MARKS AND TRADE NAMES — Infringe- 
ment.—a technical trade-mark, although not a fac 
simile of another, may be so used by a rival manu- 
facturer as to imitate another’s trade-mark; and, when 
such use actually deceives the public, it constitutes an 
infringement, against which a courtof equity will grant 
relief.—National Biscuit Co. v. Swick, U. S.C. C.,N. D, 
N. Y., 121 Fed. Rep. 1007. 


177. TR1AL—Confusing Jury.—The danger of confusing 
the jury by stating to them substantially the entire 
pleadings, instead of stating the issues in an abbreviated 
form, is to be discouraged and avoided.—Shebeck ‘y. 
National Cracker Co., lowa, 94 N. W. Rep. 930. . 

178. TRADE MARKS AND TRADE NAMES—Unfair Com- 
petition.—A suit to restrain unfair competiton in trade is 
one sounding in tort,and acourt of the United States 
cannot entertain such a suit, based on acts done wholly 
in a foreign country, merely because it obtains juris- 
diction of the parties.—Vacuum Oil Go. vy. Eagle Oil Co. 
U.S.C. C., D. N. J., 122 Fed. Rep. 105. 

179. TRESPASS—Damages.— W here a trespasser on land 
cuts the timber thereon, and continues so to do after 
notice to desist, he should be held liable for a full meas- 
ure of actual, and also for exemplary, damages.—N icker- 
son vy. Allen Bros. & Wadley, La., 34 So. Rep. 410. 

180. TRESPASS—Trial.—In trespass for cutting and re- 
moving timber, the question whether the patents under 
which plaintiffs claim covered the land from which the 
timber was taken should have been submitted to the 
jury.—Whitehouse Cannel Coal Co. v. Wells, Ky., 748. 
W. Rep. 736. 

181. TRIAL—Cross-Examination.—It cannot be said as 
a matter of law that, if a party to an action has testified 
falsely to a material question, the presumption is that all 
her testimony is false.—Root v. Boston Elevated Ry. Co., 
Mass., 67 N. E. Rep. 365. 

182. TRIAL—Instructions.—An exception to apart of a 
charge, particularly setting out the language complained 
of, is sufficient to question its accuracy in the particular 
specified.—Scott v. Astoria R. Co., Oreg.,72 Pac. Rep. 594. 

183. TRIAL—Misconduct of Court:—It is not miscon- 
duct, warranting a reversal, that during the trial, and 
when reading the evidence to the jury, the court moved 
to a table within the bar in front of the jury.—Seawell v. 
Carolina Cent. R. Co., N, Car.,44 8. E. Rep. 610. 

184. Trusts—Collection of Claims.—The undertaking 
by certain creditors to act for all in the collection of 
claims, the same as they would act for themselves, held 
not to import that they were to act without compensa- 
tion.—Rowland y, dock, Mass., 67 N. E. Rep. 347. 

185. UNITED STATES—Presumption as to Special Agent. 
—The presumption is that the special agent of the gov- 
ernment, whose authority is not disclosed, is without 
power to estop the United States from asserting its legal 
rights.—Potter v. United States, U. 8. C. C. of App., 
Eighth Circuit, 122 Fed. Rep. 49. 

186. UsuRY — Personal Defense. — As the defense of 
usury is personal tothe debtor, his trustee under a deed 
for benefit of creditors cannot introduce it.—Snyder v. 





Middle States Loan, Building & Construction Co., W. Va., 
448. E. Rep. 250. 


187. VENDOR AND PURCHASER—Bona Fide Purchaser.— 
To support the defense of bona fide purchaser, as against 
a claim of fraud in the vendor’s title, the’ purchase 
money must have been actually and fully paid.—Bar- 
stow v. Beckett, U. 8. C.C:, 8. D. Ga., 122 Fed. Rep. 140. 

188. VENDOR AND PURCHASER — Mistake of Fact.— 
Where a contract for the sale of land required the title 
to be satisfactory to a certain title examiner, and his ob- 
jection thereto was based on a mistake of fact, it did not 
justify a refusal to complete the sale. — Hoffman v. Col- 
gan, Ky., 74S. W. Rep. 724. 

189. VENDOR AND PURCHASER — Title Acquired. — The 
possessor under a title, void on its face, cannot claim 
the protection awarded to, purchasers who acquire on 
the face of a title conveying ownership.—Rocques’ Heirs 
v. Levecque’s Heirs, La., 34 So. Rep. 454. 

190. VENDOR AND PURCHASER—Void Contract.—A con- 
tract for the sale of a partner’s interest, which was void 
in so far as it required a conveyance of a homestead in 
public lands, held not severable and unenforceable in 
toto.—Horsman v. Horsman, Oreg., 72 Pac. Rep. 698. 


191. WEAPONS — Civil Officers. — A United States mail 
carrier is not a civil officer of the United States, within 
Code 1883, § 1005, declaring that the prohibition against 
carrying concealed weapons shall not apply to “civil 
officers of the United States.”—State v. Boone, N. Car., 
44S. E. Rep. 595. 

192. WILLs—Construction. — Provision of the will giv- 
ing testator’s widow, for charitable purposes, the bal- 
ance of the lands not willed, and the balance of certain 
bonds, gives the wife the money absolutely. — Baker’s 
Ex’rs v. Baker, W. Va., 44 8. E. Rep. 174. 


193. W1LLs—Construction.—In case of doubt, that in- 
terpretation of a will is preferred which approximates 
the closest to the legal order of distribution. — Miller v. 
Hirsch, La., 34 So. Rep. 435. 

194. WILLS—Contest.—In a suit by a son to contest his 
father’s will, evidence of the son’s drunkenness subse- 
quent to the date of the will, following evidence of 
drunkenness before that time, held admissible. — Baker 
Baker, Ill., 67 N. E. Rep. 410. 

195. WILLS—Fidei Commissa. —In cases of fidei com- 
missa that clause alone creating jfidei commissum is 
null, leaving unaffected the validity of a disposing 
clause or main donation. — Dufour v. Deresheid, La., 
34 So. Rep. 469. 

196. WILLS—“‘Heirs.”—The word “heirs,” when uséd 
to define beneficiaries of a bequest of personalty, in- 
cludes those who would have taken the property under 
the statute of distributions.—Lee v. Baird, N. Car., 448. 
E. Rep. 605. 

197. WILLS — Residuary Legatee. — Where a will gave 
pecuniary legacies, and there was no personalty, and 
directed a farm to be sold and any balance to go to tes- 
tator’s danghter, except certain other named legacies, 
the daughter takes as a residuary legatee. — Lynch v. 
Spicer, W. Va., 44S. E. Rep. 255. 

198. WITNESSES—Contesting Will. —In a suit to con- 
test a will, the widow of the testator, having elected to 
take under the will, was not a competent witness, 
though, if the will was aunulled, a prior will, substan- 
tially giving the same interest to her, would be entitled 
to probate.—Baker vy. Baker, Ill.,67 N. E. Rep. 410. 

199. WITNESSES—Refreshing Memory.—A witness held 
entitled to use certain telegrams to refresh his memory, 
though they were not original writings or made by the 
witness.—Commonwealth v. Burton, Mass., 67 N. E. Rep. 
419. 

200. WITNESSES — Reputation.— The reputation of a 
man can be proved only by those who know it, whether 
it be his general reputation for truth and honesty, or 
any special fitness for any employment for which he 
may be engaged.—Lamb vy. Littman, N. Car., 44 8. E. 
Rep. 646. 
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